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L. & F. FRIQUE vs. HOPKINS & AL. 


Apreat from court of the parish and city 
New-Orleans. 


Lands granted Porter, J., delivered the opinion of 


by the king of hee m . f 
Spain to the court. The petitioners in this case are Law 


husband alone, 


did not make a rent Frique, and Felonice Frique, the formet | 


art of the com- . 
munity of ac- Of full age, the latter a minor above the age 


quests and gains 


But the im-Of puberty. They state, that they are the Mille 


vade on them heirs and representatives of the late Heng j chan 
¢ r 
“Payment of F'rique deceased, and that as such they have. Fy plea 


he f real ; 
oe pennadaea aright to recover of the defendant two hinds “the 


d by parol, 
agp 4 oe of a lot, with the buildings thereon, situate 
f wi 
a conan in the parish and city of New-Orleans, es 
ip Solo ly alienated by their mother. 4 tition 


th r ae ° 
Siaiiten From further statements in the petition, it 











CASES 2D Melt 
ARGUED AND DETERMINED wi 
IN 


THE SUPREME COURT 
















OF ys 


THE STATE OF LOUISIANA, 7a 


—_—p——— 
East’n. District. 7 | 
February 1826. EASTERN DISTRICT, FEBRUARY TERM; 1896 i 
PN Sa 
L.& F. FrievEe leheaiiahdebal 
ennhan 


L. & F. FRIQUE vs. HOPKINS & AL. 


Apreat from court of the parish and city 
New-Orleans. 


Lands granted Porter, J., delivered the opinion of 


by the king of hee m . f 
Spain to the court. The petitioners in this case are Law 


husband alone, 


did not make a rent Frique, and Felonice Frique, the formet | 


art of the com- . 
munity of ac- Of full age, the latter a minor above the age 


quests and gains 


But the im-Of puberty. They state, that they are the Mille 


vade on them heirs and representatives of the late Heng j chan 
¢ r 
“Payment of F'rique deceased, and that as such they have. Fy plea 


he f real ; 
oe pennadaea aright to recover of the defendant two hinds “the 


d by parol, 
agp 4 oe of a lot, with the buildings thereon, situate 
f wi 
a conan in the parish and city of New-Orleans, es 
ip Solo ly alienated by their mother. 4 tition 


th r ae ° 
Siaiiten From further statements in the petition, it 








OF THE STATE OF LOUISIANA. 








me “gppears, that at the death of the father he 
| eft three children, that one of them died 
without descendants, and that the mother be- 
| came his heir. That Laurent Frique is the 
son of Henry Frique, and Felonice Frique, 
p other plaintiff his grand daughter, is the 
child of Celestine Frique, deceased. 
; : Ju addition to the prayer, that the lot may 
_} be sold, and a partition made of the pro- 






















"the rents and profits from the decease of their 
mother, up to the time of rendering final judg- 
ment. | 

4 The defendant pleaded the general issue ; 
Pprescription; the receipt by the heirs of the 
‘portion which belonged to them of their fa- 
- thers estate ; and he cited in warranty his 
1 ' vendor, Poincy. 

@ > Poincy appeared, and vouched John F. 
Miter, who filed an answer, which did not 
change the issues already formed by the 
Ppleadings ; except in claiming to be paid for 
the buildings and improvements in case the 
plaintiffs succeeded. 

} The court below gave judgment for the pe- 
7 titioners, and the defendant appealed. 





“ c0eds; the plaintiffs demand the two thirds of ® 
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where the pos- 
sessor claims by 
a title adverse 
to the petition- 
ers. 

It is sufficient 
for the prescrip- 
tion longi tem- 


ports, that the 


buyer be in good 
ith. 

If the title be 
null in itself, or 
discloses facts, 
which show the 
vendor has no 
title, the buyer 
cannot plead 
this prescription 
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East's. District. The case presents three questions of Jay 
February 1826. * te 
~~~ the facts do not appear to be disputed. . 
L.&F.Farave, The first is, whether the property alienate, 
Horgins &4t. by the mother, made a part of the community 
of acquests and gains? | 
The second, whether there is legal e 
dence of the plaintiffs having approved of th 
sale ? a 
And the third, whether they are now bea d 
by prescription ? P 
I. ‘The property claimed in the petitiog 

as belonging to the ancestor of the plainti ’ 
was granted to him by the king of Spain, 
copy of the grant comes up with the othé 
evidence. It does not appear to contain r 
thing that would authorise the court to’ | 
it out of the general rule, which governs case} 
of this kind. The consideration or moving 
cause of the gift is stated, to be the publig 
good, and in order to increase the populatigl 
of the city. 4 
In the case of Gayoso vs. Garcia, reportedi 
the first volume of the new series, we declared 
it the opinion of the court, that lands granté 
by the king of Spain, to either husband, ot 
wife, during coverture, did not enter into the” Dice 
} even t 


7y. 
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cominunity, but belonged exclusively to ‘the Pika 
individual to whom it was granted. Aw 
The same question is presented in this &&?F=evz, 
‘eaase, and we have again examined it, with Hormine & xt. 
theattention, that is due to the importance of 
t subject, and to the argument at the bar. 
»The law on which the former decision of 
FE the court was principally based, is in the fol- 
| lowing words :— Toda cosa que el marido y mu- 
@ ganaren 6 compraren estando de consuno ha- 
ymlo ambos por medio: y si fuere donadio de rey 
tdeotri y lo diese & ambos hayanlo marido y mu- 
ge + y st lo diere al uno hayalo lo solo aquel 4 
itien lo diere.. Novtssima Reeop. lb. 10, tit. 4, 
j1; which is ley 2, tit. 9, ‘ib. 5 of the Nova 
Recopilacion. | 
‘By this statute, it is nn ddotared, 
the whatever may be given by the king, or - 
another, to both husband and wife, shall be- 
Jong to them jointly ; but that if given to any 
ine of them, it shall be considered as belong- 
ig to the individual to whom it is given. 
H The commentators seem to understand this 
f to apply to all cases coming within its 
ter, except those where the king gives in 
Bbenceration of services rendered him, and 


| even this exception is made, with the’ limita- 
Vo. iv. (x. s.) 28 











\ 
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East’n. District. tation that the husband serves without pay, 
February 1826. 

~~~ and is supported at the expense of the com. | 
L.&P-Ferave, munity. This opinion is supported by a law: 
Hormuns & at, of the fuero real which declares, “ y si | fuere 


hueste sin soldado & costa de si, é de su muger, 




















quanto ganare de esta gutsa, todo sea del maride é a # 
de la muger: ca ast como la costa es communal de® - 
ambos, lo que asi ganaren sea communal de am. 
bos,” Fuero Real, lib. 3, tit. 3, ley 3, which si 
10, ley 2, tit. 4, Novisstma Recop. Febrero p.¥, 
chap. 1, §. 22, no. 239 ; tbid. p. 2, hd. 1, chap 
§. 1, no. 21. Gomez, en ley 50 de Toro. 

The correctness of the application of thes , 
laws, to a grant of lands by the former soy 


reign of Louisiana, has been contested on tl 


grounds. 4 ? Th 
Ist. That there is a material difference be  & 
tween a donation, and a concession. " i. 
' 2d. That as it appears, by all the rege ss tal 
tions made here by the Spanish government i. 
in relation to concessions for lands, that them . 
quantity conceded, was greater or less. : -... 
cording to the circumstance, of the granle th 


being married and having children, or bei 
single ; grants made to a man who was ma 
ried, must be the common property of both: 
husband and wife. | 
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i OF As to the first of these grounds, we appre- East'n. District, 
en - —— rs - , February 1826, 
there is nothing in it which requires our yw 


L.& F. Frrave 
vs. 


‘particular consideration. We are unable to 
; Hopkins & at. 


| perceive any material difference between a 
donation, and a concession of lands such as | 
‘the former government of Louisiana was in 
7 the habit of granting. It is true concessions 
ft may be made, on consideration moving from 
7 the donee, which would take from them the 
¢ haracter of adonation. But lands given by 
{ ie king, without price paid for them, and not 
in remuneration of any services rendered, cer- 
t inly are donations; if they be not, we are 
gnorant under what denomination they should 
b classed. 
The second ground was most relied on in 
oe argument. It did not escape our attention in 














7 the case already alluded to, though no notice 
} is taken of it in the opinion delivered. But 
7 . we were unable then, as we are now, to dis- 
‘cover in it a sufficient reason for taking the 
ase out of the plain and positive provisions 
f the statute. ‘The consideration which in- 
uced the grant or donation cannot change its 
tharacter, unless there is a positive provision 
of law which makes.the exception : as in that 
given from the fuero real, where the thing 





Jatin 3 
eg ap 3 wie? + is fe 
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granted is in remuneration of services render. | pre 
ed, at the expense of the community, wma bei 

















e to take this as valid ground for evading 
positive enactment of the legislature, it w 
lead us, we apprehend, much further than is * 
contemplated by those who press it on obp | 

adoption. By the regulations of the Spanish : 
government, if the individual who applied for : 
land was unmarried a certain quantity of lang | wi 
was given to him; if he had a wife this qu 4 
tity was increased ; and if he had children ag 
additional number. of acres were conceded, 
Now if the circumstance of his being mar ied 
made the thing given become the property of 
both husband and wife, we must, on the same. 1 y 
principle, hold, that where children were the ™ ente 
moving cause, they too should be considered - 
as owners in common of the land conceded, | : 
But that such was the effect of the donee hav. § tion 
ing a family, we believe was never even sus pela 
pected; it certainly is unsupported by la | i : 





Many donations are made, in which the donee’s” ; pert: 
having a wife, and being burthened with a} ’ men 
large family,is a great consideration for thebe | their 
neficence of the donor; but this motive in him, ing. 
does not prevent the person to whom the gift | pros 
is made, from being considered its owner, nor | who 
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». | arevent the thing given from descending to his East’n. District. 
ee alg 88 en 5 Flteam 1496, 


PQryw 
7 It was, however, said that the object in &&@?.Fster= 


} paking these gtants was to encourage the set- Hornins & r. 

> tlement of the country; and that to carry that . 
object into effect, it was necessary the lands 
1 should be considered as given to both husband 
; and wife. ‘To this it might be answered, and 
| with great force, that if the government were 
of that opinion, it is strange they didnot at 
once say so, and by making the concession in 
‘the name of both, place the matter beyond 
ubt; and not, by granting it to one of the 
5 jouses, leave it to the operation of a positive 
“law which repelled the idea. But if we could 
“enter into political considerations, in order to 
7 ascertain whether they could repeal statutes, 
'-we would, in this case, be led to the examina- 
7 tion of a nice and refined question of policy, in 
_felation to the effect on national prosperity, of 
3 ; “giving to the wife a distinct interest in the pro- 
: " perty acquired during marriage ; one on which 
| tien would be found to differ, according to 
_ their education and particular modes of think- 
ing. Some nations, whose fate has been as 
prosperous as those of any community, with 
whose history we are acquainted, proceed 


~ 
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East’n. District. on an entirely opposite principle, and action | 3 


February 1826. ‘ ; Aa is 
pw the idea, that domestic felicity. and conse. 


L. & F.FraveE i i ; 
rave quently public happiness, are best prome ed | 
Horxiws & al. hy considering the acquisitions made duritg «We 


coverture, as belonging to the husband alongaf mi 
It is true the Spanish law viewed this mattep 

in a very different light, but the same law | § 

makes a positive exception, in respect to do : 

nations, and the political consideration is 

surely not so clear as to authorise us to maké 

a distinction where the legislator has made 

none. On the contrary, it may be as readily 

conceived that those to whose care the cg 0: 

nization of this country was entrusted, thoug r 

strangers might be invited into it, and settle 

ments formed with as much facility by gi ving 

all the land to the husband, as by giving it to 

the husband, wife, and children. The father. 

as head of the family, had a right to select his | 

place of residence; the wife was bound to ¥™ iv 

follow him. It was natural he should goto 

that place where the most advantages were i 

conferred on him ; where he knew, in the event ; 

of losing his life, from the perils and suffers J | 

ings of a first settlement, that the objects which | 

induced him to come there would go to his . 

children; and not be divided with those of 
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ia a bed, in case his wife survived him East's. District. 


‘ t February 1826. 
married a second time. ng a 


+ But whether these views be correct or not, ““".Fs1ev= 


we feel satisfied that the reasoning which #°?*™**4™ 


a - might be opposed to them, is not of sufficient 
‘weight to allow us to decide contrary to the 
1 " express and positive provisions of the law. 
Nor do we think that the circumstance of 
these lands being in general waste and uncul- 
tivated makes any difference in the right of 
" property. The augmentation of value given by 
‘the common labor makes a part of the acquests 
cand gains, and the wife has a right to the one 
half the value of the improvements, as she 
Pwould if they had been made on any other 
property belonging to the husband, but her 
fight in the ameliorations made on this property 
er, ‘is quite distinct from a right ¢o the property. 
his 4 | Febrero, p. 2, lib. 1, cap. 4, see. 4, nos. 74 and 75; 
tol | Cwil Code, 338, art. 70. 
tol Considering, therefore, that the lot conced- 
sre | ed to the husband, belonged to him and de- 
ont _ wended to his heirs, we proceed to examine 
et | whether they have been divested of the title. 
ch | IW Itis urged they have, because they re-— 
hig | ceived the price for which their mother sold 
of | the lot. The evidence offered in support of 
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East's. District. this part of the defence is entirely. verbal; a 
— its introduction was excepted to in the 

L.&¥. Fereve below. Now, though it is clear that paymt 

Hormins&t- of the price of an immoveable may be od 
blished by parol testimony, yet this species of 
proof is not sufficient to show both the sale 
and the receipt of the purchase money, To | 
permit such evidence to have that effect would 4 { 
be virtually repealing all the provisions of our | 
law in regard to the mode of proving the aliena _ 
tion of real estate. Nor is thecase made bet .! 
by viewing it as a ratification of the sale by 
the mother; for she did not sell it as making: 

_ part of the succession, but in her own right. Not \t 
does it change our view of it, to consider the 
receipt of the money as operating a partitic ; 
for partition includes alienation and sale, and 
consequently requires as high evidence as § 
any other alienation of immoveable property |} 
would. Y | 

III. The remaining questions relate to the 7 | di 


plea of prescription. The first enquiry iss | 
by what prescription should the case be go | 
verned? The plaintiff contends that of thirty: | | 
years, because it requires that space of time | 
to bar a suit for partition; and if this should 
not be considered an action of that kind, he : 
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| dill urges that the same period must govern, pas Dial 
geause the title under which the defendant srw 
4 aired, is not such a one as enables the -*F.Frev= 
ta. |] possessor to acquire a right in ten years. oe 
sof } «This, in our opinion, is not an action of 
ale’ » patition. The defendant claims by a title 
To '} directly adverse to that of the plaintiffs; and 
ld | i so the plaintiffs understood his claim, for they 
ur | aver that he is wrongfully and unlawfully in 
i posession of that part of the property which 
belongs to them. 
) The other point is of more difficulty. Be- 
fre we go into the question, whether the 
filles under which the defendant claims, are 
r ficient to enable him to plead the prescrip- 
tior of ten years, it is proper to notice an au- 
thority read by the counsel for the plaintiffs, 
‘from the Partidas, that it is necessary, for the 
7 support of this plea, that the seller as well. as 
7 the buyer should be in good faith. This is 


4 directly opposed to the generally received 


is) | opinions on this matter; and after an atten- 
five examination of the law relied on, and 
| others contained in the same work, we are of 
- “opinion, it is sufficient for this prescription if 
lhe buyer receives a title capable of trans- 


erring the property, and possesses in good 
Vo. tv. (N. s.) 29 
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faith. Even taking the provision in the Pargig 
in the sense contended for by the plainiif 


L.& F.Frravz and without reference to the other enactmen 


Soames & aL. 


on the same subject, the plaintiff who: is of f 
age would be barred. A law, contained j 


the same work, which was not cited in argu. 1 


ment, makes it the duty of the owner, if he 


aware of the alienation, to sue in ten years, ji 


where the vendor knowingly sells without 
title. In the present instance this it, baal 
is fully brought home to the. plaintiffs, by tht 
parol evidence, by the deed being an authe 
tic one, and by the possession which the py 
chaser took of the premises. Part. 3, lit, 9 
laws 18 and 19. Ibid, 6, lit.7, law 14. Dia 
vs. Camfranc, 11 Martin, 716. 
There is a good deal of confusion, and som 

apparent contradiction, in the books which 
treat of the title necessary to form the basis of 


the prescription longi temports. The correct | 
Fiitle 


doctrine, we think, is this: that if the tith 
under which the acquisition is made, be null 
in itself, from defect of form. or discloses facts 


th t | 
vend 


of for 


| presc 


which show the person from whom it is ae _caref 


quired has no title, it cannot form the basisof | 
this prescription; because the party acquit. 
ing must be presumed to know the law, and 








“no tit 


| to ef 
| who 


ie 


i 
4 


a 
ita 


dge | ‘ ed 
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} gonsequently wants the animo domini, which is 


i spensable’ in cases of this kind. But where 
‘title is free from these defects, and the 


a | weverty is not transferred, by want of title in 
the party making the transfer, then it forms a 


corn for the prescription; or in other 
7 words, the enquiry is, whether the error be 


| one of fact, or of law. Pothier, Traité de Pres- 


| erigtion, no. 57. 

iIn the present case some doubts might ex- 
atwhich of these the present defendant was 
! pbject to, if the case were examined in rela- 


ion to the title from the mother to Phillibert, 


though we are inclined to think it was more 


F properly one of fact, than of law. But what- 


wer might be the doubts in relation to his 


itle, there can be none, we think, respecting 
that of Boirin, who purchased from the first 


ryendee. The sale to him is perfect, in point 


ect 1 }o form, and discloses no fact which shows the 


} title to be defective. It is not sufficient to de- 
} prive the possessor of the right of pleading 
| prescription, that he might, by enquiry and 


} careful examination, discover his vendor had 





“T n0 title. Ifit were, then the law would have 
‘no effect, which says the want of title in him 
| who transfers, shall not prevent the party 


225. 


East’n. District. 
February, 1826.. 
LP Men! 
L.& F.FrreuE; 
v8. 
Hopkins & al. 
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East’n. District. to Whom the transfer is made from ples 
February 1826. 
ww prescription. 
















L&F.Parace This opinion we entertain with oll wal 
Hormims 4%- the title, settles the question respecting the | mei 
rents and profits. aq gen 

af | pric 

It is therefore ordered, adjudged, andde. | ther 



















creed, that the judgment of the parishcout | | 7 
be annulled, avoided, and reversed ; and itis | the 
further ordered, adjudged, and decreed tit noti 
the minor plaintiff, whose claim has not been | 

barred by prescription, do recover off the ¢ vi Po 
fendant the one third of the premises claim | not 





in the petition; that the defendant pay the} fron 
costs of the court below, and the plaintifis 7 goo 
those of appeal. oe edi 
7 tem 

Morel for the plaintiffs; Carleton & Locket ¥ city, 
for the defendants. } cant 
offic: 

ae asl form 

H 


STATE BANK vs. HENNEN. ble 
Appeat from the court of the first district. draw 
| ofa 


If a note be Marnews, J., delivered the opinion of the } maki 
made payable 


at the house of Court. This is a suit brought by the holders { notic 
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ofa promissory note against an endorser who East's. District. 
February 1826. 


| resists payment on two principal grounds: G~-~w 
] want.of notice of demand and refusal of pay- 57 54*™* 


ment by the maker of the note ; and negli> Henen. 


gence of the holders in not properly notifying 4 f:" jeune 


is ig ° ° house, or office 
4 prior endorsers, whereby his recourse against }. vo 


de. | them is lost in case of being compelled to pay. wtp ee 


lof exchange 


The court below gave judgment in favor of *'¢ "°t obliged 


to give notice to 


the defendant, on the ground of want of legal at te ae 
notice, from which the plaintiffs appealed. 
























|} The notice in the present case differs 
| “not as to the manner in which it was given 
"} from that which was held by this court to be 
iffs } good in the case of Miller vs. Hennen, report- 

9% ed in vol. 3, 587. The circumstance of the 
| temporary absence of the defendant from the 
ket | city, as shown by the evidence on record, 
cannot change the effect of a notice left at his 
office, such as was considered good in the 
former case. 

Holders of bills of exchange and negotia- 
ble notes are bound to give due notice to 
ict, | drawers and endorsers, of demand and refusal — 
| of acceptance, and payment by drawers and 
the | makers; but they are not bound to give this 
notice to all the parties on a bill or note, in 
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East’n. District. order to make any one of them liable. Itiig | 
February 1826. 


a—~ enough that, the person to whom they 1 


Stare BANE to resort for payment, has legal notice, 


Henwex. there be others liable over to him, he ought 







































to give them notice. See Chitty on Billy, | Th 
(ed. 1821,) pages 295 and 296. | debte 
oD Curry 
It is therefore ordered, adjudged andide | ment 
creed, that the judgment of the district court - notice 
be avoided, reversed, and annulled; and itis — | The 
further ordered, adjudged and decreed, th | the pl 

the plaintiffs do recover from the the defen 
dant and appellee, five thousand dollars, with) Th 
lawful interest, and costs in both courts. «7 fact. ° 
~ j mony 
Grymes for the plaintiffs, Hennen for ne | fore ni 
defendant. Towed 
} erred 
__ | opinio 
in this 

HENDERSON vs. BEALE’S CURATOR. 

Mt is 
AppeaL from the court of probates of the | creed, 
parish and city of New-Orleans. \ | probat 
In questions Martin, J., delivered the opinion of the } — Loci 


of fact the opi- 


nionofthejudge Court. The plaintiff states, Curry performed | defend 
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1 certain work for Beale, who accepted the Eas'a. District. 
i February 1826. 

account of Curry, which was afterwards as- rw 

signed and transferred to ‘the plaintiff, of en 

which Beale in his life time had notice. Baats'sCv. 

_. The defendant denies Beale was ever if view grovel 

4} debted to Curry, and avers that if he was, nay 

9 Curry has been paid: he denies the assign- 

ment and notice, and avers that Beale, before 

| notice, paid Curry. 

s | There was judgment for the defendant, and 

} the plaintiff appealed. 











= | 


: The case turns entirely on a question of 
1# fact. The judge has concluded from the testi- 
| mony before him, that the deceased had, be- 
YH fore notice of the transfer, fully paid what he 
owed to the transferror: we cannot say he 
7 erred in doing so, and in a case like this the 
| opinion of the judge below, has great weight 
in this court. 


It is therefore ordered, adjudged and de- 
e | creed, that the judgment of the court of 
Ai probates be affirmed with costs. 


é | Lockett for the plaintiff, M‘Caleb for the 
defendant. 
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East’n. District. ‘a ‘a jpforn 
February 1826. 
anes TREME vs. LANAUX’S SYNDICS. r 0 


TREME i 1 } 
- Appeat from the court of the paren and e 
Lanavx’s 


Sxspics. of New-Orleans. 


The wifemay Porter, J., delivered the opinion of the Marly | 


renounce her 


a court. The question presented in this case ' contre 
is whether the renunciation made by the wife | afores 
of the insolvent, of the mortgage which he | that | 
had on her husband’s estate for the restitution | ciatiol 
of her dotal and paraphernal effects is bing | the la 
ing on her. 7 gage | 

This renunciation was made by public ach 950 U 
in a contract where the husband gave a mort : isted 
gage to secure a person, who is now one of the | nounc 

creditors, against the responsibility he incum 9 tution 
ed by endorsing notes for the insolvent. Th ; her ¢ 
property on which the mortgage was renoune 4 | Secona 















cra er tae pce near he seagate ne tonsa th . 
fae 4 ae eS ee a ET eT en ee 


ed formed a part of the acquests during mar } she m 
riage. } succes 
The act of mortgage after stating that the } indem 
wife of the mortgagor appeared and had be. | ‘acte 
come a party to the act, she being duly au well a 
thorised to that effect, by her husband, pro | 4 ted. 
ceeds thus, “and the said Mrs. Lanaux, after | of wh 
having read and understood what is already | istrati 


writien, said and declared, that being well | min 
0] 
















OF THE §#ATE OF LOUISIANA. 231 


ka “se 


1 jpformed ofthe rights which the law granted East'a District 
ber on the property mortgaged by her hus- 5's 


“band in the present act, she consents to said TREME 





vs. 
LANAUX’s 


he mortgage, she renounces all rights of mort- “Syypucs. - 


| i gage which she has on the same, and particu- 
7 larly the hypothecation resulting from their 
a - contract of marriage. Upon which the notary 
a ; aforesaid, declared to the said Mrs. Lanaux, 
: | that before receiving her consent and renun- 




















ciation, it was his duty to inform her that by 
the laws of this state, she had a tacit mort- 
gage on the property of her husband, and 
salso upon those of the community which ex- a 
| isted between her and _ him, in case she re- ' 
F nounced said community. First, for the resti- 
9 tution of her dowry, and for the replacing 
‘her dotal effects brought into marriage — 
| Second, for replacing the dotal property which 
» | she might have acquired during marriage, by 
succession, donation, or otherwise. Third, to 
indemnify her for the debts which he had con- 
tracted, or might contract with her husband, as 


oO 





- 


} wellas for replacing her proper goods aliena- 
ted. Fourth, for her paraphernal property, 





Nine eR A aay 


of which the husband might have the admin- 
istration, and the use. And fifth and lastly, 


for the donations made by her husband by 
Vox. Vv. (N. 8.) 30 


—_— “—*. 
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Fast’n. District. cause of marriage. That by giving her cons 


February 1826. 
OP / 
TREME 
vs. 
Lanavx’s 
SyypIics. 


to the said mortgage of her husband, 
deprived herself irrevocably, and for ever 


her recourse on the property therein men } 
tioned, whether by reason of mortgage, priv. | 
lege, or otherwise, unless the said notes | 
should be punctually paid by her husband.— 1 


Upon which, the said Mrs. Lanaux declared } 
that she persisted in the same will she had | 


already manifested, and to this effect she ie | | 


clared that she consented, and by these pre j 


sents did expressly consent to the said m rf 
gage, as being agreeable to her: abandoning 
all rights of mortgage or others, which she had, 


or might have upon the property which form P 

the object thereof, whether by title of dowry, ’ 

JF (ihe | 
| price 

| band 


donation or otherwise, and renouncing or 
mally, now and forever, her said right in fas 
vor of the said Claude René. And she pro. 
mises and binds herself, as well in her name 


as in that of her heirs and assigns, that she 
will always hold and consider valid the said 


mortgage, as well as the renunciation she | 
now makes, to the right which she had, or may } 


have, on the property on which the said moth” 
gage has been given: that she or no other pers 
son in her name, shall ever contest it, and she 





wile b 
conju 
her p 
olty 


on the 


ral, it 
‘tial; 
tion | 
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might invoke against the said Claude René. 
‘By reason of which, &c. &c.” 

As there seems to exist yet a considerable 
doubt, as to the extent which married women 
- | may bind themselves with their husbands, 
’d | andto the form as well as the effect of the re- 
d | ponciation made by her; the present seems 
¢ | a convenient and proper occasion for bring- 
| ing together, and passing in review, the de- 
_ cisions already made in our courts on this sub- 






i 
es f. 






} The first case was that of Beauregards’ exe- 
| gulor, vs. Peirnas’ wife. That was an action 
} to recover out of the property of the wife, 
| (the husband having become insolvent) the 
7 price ofa slave sold by the testator to the hus- 
band by a notarial act of sale, to which the 
wife became a party, as surety, and as such in 
conjunction with her husband, hypothecated 
her property present and to come. 

It was decided in favor of .the defendant, 
} on the ground that the renunciation was gene- 










tal, instead of being as the law required spe- 
‘tial; that the notary had failed to make men- 
tion the 61st Law of Toro was renounced, 


Ss =. © > & @D FT 2 
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1 fenounces alt rights, privileges, laws, and Esato, Dinas 
customs, existing in her favor, or which she G~rnw 


TREME 
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East'n. District. but had stated generally, that she renounce - husbal 
ae ere all the Laws of Toro.—1 Martin, 281. Fhe alo 
7 The second was that of Brognier vs. Forsta, } The 
Laravx’s In that case the wife bound herself jointly wilh, nusse, V 
her husband, to the payment of a debt, to ge 9} belong 

cure which, they mortgaged to the creditors - j took t 

certain slaves. She afterwards contestedithe | in whi 

validity of the contract, on the ground’ that } those 

the obligation had not been made in such’a” } chara 

manner as to bind her; and that it had not the in 

destroyed the tacit mortgage which she i _ her, k 


i aces Sa lai ee a I it ot ee 
gS aie aa a 3 Op ee ee ee big aa tia a ri 


on her husband’s property, for the restitution ® made 
of her dowry. The court gave judgment WD but f 
against her. On the first ground because the. > self in 
renunciation was formal; on the second, that a The 
the effect of this renunciation, was to destro i » the cc 
the tacit mortgage she had for the restitutionage vs. St. 


MS a le RRR AL OU tel ti na 


of her dowry, as well as to render her liable " gave 
according to the obligation she had entered | jointly 
into. (| prope 

In pronouncing judgment, the court also | ciatio 
decided, that when the renunciation was } ing t 
made in due -form, it was unnecessary to ; vs. F¢ 
prove the contract had turned out to be ; - sary, 
beneficial to the wife; and also that the cases | “vadvat 
was not such a one as required a special re | Th 
nunciation, that being only requisite when the | the « 


nae SIN a IR MA a NIN es NIE tC ie AE pe tne 
i i aa “ 2 ” — ia ss — 
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"husband contracted singly, as in cases where East’n. District 
A ‘ : February, 1826. 
he alone had a right to act.—3 Martin, 577. wie 





: ‘ ‘ The third case was that of Bourcier vs. Lan- — 
7 qusse, where the wife joined in the sale of property pin 


belonging to the community. The court there 
' took the distinction between those contracts 
7 inwhich the wife was a party principal, and 
7 those where she made-her appearance in the 
} cheracter of athird party. But decided that 
i | the instrument produced was not binding on 








7 her, because she had renounced a law not 
made for the contract she had entered into; 
| but for her protection in case she bound her- 
P self in solido with her husband. 3 Martin, 581. 
| ~ The next time the question came before 
' | the court, was in the case of Chapillon and wife 
1 vs. St. Mazent’s heirs. In the contract which 
¢ | gave rise to it, the wife had bound herself 
1} jointly with her husband, and mortgaged her 
‘| property for a debt due by him. ‘The renun- 
ciation was in due form, and the court adher- 
_ ing to its decision in the case of Brognier 
| vs. Forstall, declared, that it was not neces- 
} sary, to prove the debt was created for her 
yadvantage. 5 Martin, 167. 

|” The same subject was again presented in 
the case of Durnford vs. Gros and his wife, 


aS co A sae o 
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East’n. District. where the latter had entered into an obligatigy 


February 1826. 
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“should 


, 


wv-~ jointly withher husband. There was no rena, _person 


TREME 
vs. 
LANAUX'S 
Sxwpics. 


ciation tn the act, and the court decided that, 


the plaintiff must prove the debt had turned 
to her benefit ; and such proof not being cine 
judgment was for the defendants. 


fore th 


In that case, the court also held that the civil ’ 
code had not changed the ancient laws iq | 
this matter, and they further declaredsit the t 4 
opinion, that in no case could the wife bind J tt 
herself as surety for the husband. 7 Martin, 48 


The point last mentioned came direet ly 


before the court in the late case of Banks vi 


Trudeau, and the opinion there expressed, in, : 


relation to the power of the wife to become 
curity for the husband, was in conformity with @ | 


that already intimated in the case of Durnford 


vs. Gros. The court also held, that this pro] q 


hibition could not be avoided by giving to the © 


agreement the form of an obligation in solide, 


Vol. 2, 39. 


From this review of these cases, it will * | | be afi 


pear, that, that now before us, is different from _ 
them all. Here the wife neither bound her 
self jointly, nor as surety for her husband; 


she merely consented, that the property of the 4 i 
sommunity on which she had a mortgage, | 
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fore the court, and decided, in a case which 
was not cited in argument, we allude to that 
of La Farge vs. Morgan &§ al. 11 Martin, 529. 

The renunciation there made, was on a 





’ eontract similar to this, and the manner in 
: which the renunciation was made the same. 
That now before us, pursues almost literally, 
the 58th law of the 18th title of the 3d Partidas, 
which prescribes the manner the act should 


% 






be drawn up, where the wife consents to an 
alienation made by the husband. We there- 
fore think the renunciation binding on her. 






| This opinion accords with an intimation made 
‘by the court in the case of Bourcter vs. 





} Lamusse, though the point was not necessary 
7 to a decision of that cause. 







4 | Itis therefore ordered, adjudged and de- 
: treed, that the judgment of the parish court 


} be affirmed with costs. 


“Morel for the plaintiff, Morphy & Trabue 
| bor the defendants. 





: ghould be hypothecated in favor of a third E 
a : " February 1826. 
person. But even this question has been be- ww 
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East’n. District. 
February 1826. 


4 getty LEGLISE vs. HIS CREDITORS. 


Lecuse Apreat from the court of the parish a 


aintilitbicons city of Ne w-Orleans. 


Admission of Martin, J., delivered the opinion of 


service of cita- 


tion of appeal court. A motion is made that the appeal may 
by the attorney a 


ofplaintifiscan- be dismissed, on the ground that, although bh 


not have 


— “efet the appellee be a resident of this state, th 
eee. citation was not personally served on him or 
left at his domicil, but was served on hig: 

attorney. q 

We find not any citation returned, but ob 

serve on the back of the record, “ Servis oe 


accepted of this appeal, Ripley & Conrady y 


the attornies at law of the appellee. 
The right of appellees residing in the stale, 
to receive legal notice of appeal themselves, 
is secured to them by law. 1 Martin, 440, 
The admission of the service by the ator 
ney, cannot have a greater effect than tl 
actual service on him. No court ought to p 


on the rights of a party, who does not appear | 


by the return of the sheriff, or any act < 
his, to have been cited. The citation or the 





service of it may indeed be waived, but we | 


think the waiver cannot be made by any one, 


siotifh 
n, to re 
by the I: 


| | (Vou. 
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the party without a special power. A ger- East's District.” 
lis February 1826. 

on the attorney, does not authorise us to Usk wy 

eed, unless the absence of the client is /*¢"# 


Iegally proven. HisCrepitors 


| It is therefore ordered, adjudged and de- 
j creed, that the appeal be dismissed with costs. 


| Ripley & Conrad for the plaintiff, Seghers for 
Ripley P ge 
‘defendants. 


. - —— 
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an 
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DUPUY vs. BARLOW. 
> APPEAL from the court of the fourth district. 


.) Matuews, J., delivered the opinion of the In an action 
. we ae Z 3 against a sheriff 
Fcourt. This is a case in which damages are for not returning 

a y é 3 process, if a writ 
aimed from a sheriff for negligence and im- of sequestration 

4 ‘i p a ,. issued, the pre- 
proper conduct in executing process in a suit sumption is that 

eS em f citation did also, 
mmenced by the plaintiff against a person The measure 

-_ ‘ of damages is. 
.apyhom he alleged to be his debtor. Judgment the — amount 


: ;. a .. Claimed in the 
rendered in his favor in the present suit, previous suit. 


ie defendant appealed. 


The evidence of the case, as it appears on 
record, shows, that Barlow, the present.’ 
paintiff, instituted a suit against J. T. Pember- 
ion, to recover the amount of a due bill, given 


ei the latter on a final settlement of accounts 
7 (Vo. tv. x. s.) 31 
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East’n. District, between these parties, which purported to} 
February 1826. 
w~ given for a balance due to the former on ag, 
Dvrvr count of services rendered by him as manager 
Banuow- or overseer of Pemberton’s plantation, | 
the suit thus instituted, the petition contained 
the usual prayer for a citation, and also one q 
for a writ of sequestration, requiring the ? 
sheriff to seize the crop of cotton thenion 
the plantation, in the management of whie 
the services of the plaintiff had bean 1. given, 
This writ was put into the hands of a dep 
of the present defendant, but no return of se 
vice of it or of citation was ever made toth 
court from whence these writs issued. There 
is no evidence of a citation having actually ¥ 
issued : the testimonial proof shows, that the ‘ci 
deputy sheriff was in possession of six bales 
of cotton seized on the plantation where the § | 


me 


plaintiff has acted as overseer, subsequen ; 
, 


to the writ of sequestration having been} 


placed in his hands. The amount owing b 
Pemberton to the plaintiff, is ascertained by 

the production of the due bill; but subse J 
quent to its date, it appears that Barlow had } thi 
obtained a horse from his debtor, which he 
sold to one of the witnesses in this case fo 

one hundred dollars. On these facts appeat | 





® _—soOF' THE STATE OF LOUISIANA. 


im the district court gave judgment in favor pono | 
‘of the plaintiff for the full amount due by rw 
the defendant in the former suit. — 
There was a motion made in the court ™4*™°” 
7 jelow for a new trial, based on two principal 
grounds: want of sufficient allegations in the 
| petition, and, the inadequacy of the evidence 
® tosupport the plaintiff’s claim either in whole 
Torin part. The objections to the judgment 
| ofthe inferior court, now made on the appeal, 
have taken for their basis, grounds very simi- 
jar to those relied on in the motion for a new 
7 - Inrelation to the first of these objections, 
ly ‘it suffices to observe, that the evidence of the 
} cause was admitted without exceptions to its 
} pertinency to the allegations of the petition; 
consequently, if it be sufficient to authorise a 
yy “recovery against the defendant, judgment must 
0 | be accordingly rendered, in pursuance of the 
“law of the Recopilacion, so well adapted to cure 
q all errors and defects of pleading, and which 
: ‘tas already been applied to many cases by 
1 this court. The sole question which requires 
| ] ‘investigation, arises out of the evidence in the 
tause: does it show such negligence on the 
} part of the sheriff as to make him responsible 
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East’n. District. to the plaintiff in damages, and is the ame 


February 1 


ow of injury ascertained by it? 


Dorvy 
ws 


Barxow. 


bs 
The only evidence on record relative tothe 
citation in the suit commenced against Peg. 


berton, is the prayer of the petition that sich | has 


proof might issue. It was asserted in the ] 


course of the trial of this cause, and notde. | th 


nied, that the clerks of the different courtsof . 
the state make no record of citations until 
returns on them by the officers whose duty | 
it is by law to serve them; consequently,g | 


record in which no return of a citation is made | mi 


never exhibits that process. As it was praye 


for in the petition, it became the duty of the 4 | 


elerk to issue this process, and he must asa J 
public officer be presumed to have done his . 
duty, until the contrary be made to appear : q 
It is then a legal presumption, that the sheriff 7 


had this writ as well as that of sequestration } i 


in his hands, and that he might have serve 
them both; most clearly the latter, as it 


shown that he had six bales of Pemberton'’s 7 p 


cotton in his possession after he had received | 


it from the clerk. The attempt to show that of 


this cotton was seized, and held by him as 


security for the payment of taxes due by | mi 


Pemberton, has not, in our opinion, been suc ’ j 








OF THE STATE OF LOUISIANA. @ - 243 










: : cessful; for, there is no evidence which shows East’n: District. 
, February 1826. 
that any were due, on the amount of them. Gv. 
By thenegligence of the sheriff, innot properly *** ‘ 
} serving and returning process, the plaintiff ®4™v- 4 
h | hai been prevented from recovering in the 
4 ' suit by him commenced against Pemberton, 
. | the amount of his claim; for, it is shown, that 
‘| ' the cotton which his deputy ought: to have 
holden by virtue of the sequestration, was 
7 - equal in value to the amount of said: claim. 
1 | The injury done to him by the negligence.and 
| misconduct of the officer, is equivalent to the 
: | debt, which he thereby failed to recover; and 
" the measure of remuneration ought to conform 
etactly thereto. But he has since received 
from Pemberton property to the value of one 


C 
a 
. 
t | hundred dollars, as appears by the testimony 
ft | 
n 
















' ofone of the witnesses. This testimony is not 
7 impeached or positively contradicted by any 
| facts apparent on the record; it must there- 
| fore be received as true, and the amount thus 
| proven to have been received by the plaintiff 
} may fairly be viewed as a payment pro-tanto 
1 ofthe claim or debt which was the foundation 
1 of his former suit. The amount which he 





4 | might have recovered in that suit, being the 


oi AMR. ee Rr ee 


7 measure of damages for which the present 
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East’n. District. defendant ought to answer, must be reduced 
February 1826. j 
—w~-~w by partial payments of the original debt. |) | r 


Durvy 
v8. 


Bartow. = It_ is therefore ordered, adjudged and de. 
creed, that the judgment of the district court. 
be avoided, reversed and annulled; and.it jg” a 
further ordered, adjudged and decreed, 'that _ pe 
the plaintiff and appellee do recover frowthe — 
defendant and appellant, two hundred and 
nineteen dollars, with legal interest from the | 
judicial demand in the suit versus Pemberton, | ‘i gi 
and that the appellee pay the cost of this tothe 


appeal. i 
? of bus 


1 torec 
P itd 
i their « 
. & their « 

















Porter for the plaintiff, Hiriart for the de. 
fendant. 


——— 









RICHARDSON is AL, vs. WESTON. 


Appeat from the court of the first district. P| 


A factor wio Porter, J., delivered the opinion of tk 


extends the time 


oie makes Court, In this action the plaintiffs claim 
ally responsible. balance of $2880 40, which they aver the. 
defendant, as surviving partner of the house > 
of Weston & Son, owes them for monies paid | ples, 


and advanced on account of that firm. 
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a _. The general issue was pleaded, and. the 
14 'eause submitted to a jury who found for the 
7 defendant. The plaintiffs appealed. 


‘ 





: j 4 The case has been submitted to us without 
7 pyeurent. 

, } « The principal question contested on the 
_ } trial in the court below, was the responsibili- 
|} tyof the plaintiffs in their capacity as factors, 


F forhaving in one instance extended the cre- 
4 dit given to a purchaser of goods belonging 
"tothe firm of Weston & Son,—and in the other, 
“for having made a sale out of the usual course 





7 ? of business, and neglecting to use due diligence 
| torecover the debt. 
It does not appear to us the jury erred in 


7 their decision that the plaintiffs had failed to 
make out their case. 









The appellee has prayed, the judgment of 
the court below should be affirmed with 
damages. Ona view of the whole circum- 
stances attending the transaction, we do not 
- think they should be given. The case, 
7 though correctly decided on legal princi- 
4 ples, is a hard one on the plaintiffs; for the 
7 evidence does not show they acted in bad 
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February 1826. 
PO 
RicHaRDsuN 
& au. 
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Weston. 


7 their conclusions on both these points, nor in 
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q 

East’n. District. faith, Some doubt may have perhaps exislaal 

February 1826. . 
wr-~~ sto the correctness of the judgment of th 


RrewaRveow inferior court, in relation to the responsibility 
























weeroy, Of the plaintiffs, on the claim of defendant for — Th 
the merchandise sold to Nisbet, and Sanguinet. } o% the 
& Bright. It is also not unworthy of conside.’ J #'Pr* 
ration in deciding on this demand, that the #0": 
action was commenced by attachment, iq’ mp @ the 





which the plaintiffs gave bond with security)” daunder 
and that in addition to the damages whichwe # ig 
might give, they would still be responsible ont pavenl 
their obligation. : @ spect 
_. ¥ on the 
' _ It is therefore ordered, adjudged and de. ( yand tl 
creed, that the judgment of the district court. ‘} ‘before 

be affirmed with costs. } of bis 

| ‘TF riod a 

Maybin for the plaintiffs, Eustis § Strawbridge 











will, ¢ 
for the defendant. Biv tin 
PARKINSON & AL. vs. M‘DONOUGH AL. | 7... 


Appear from the court of probates of the apn 
parish and city of New Orleans. | 





Accretion Mattuews, J., delivered the opinion of the — pla . 
takes place a- ° oye . ... @ sions 

mong legatees Court. In this case the plaintiffs claim, by ac’ 
in case of the le- Matter 
gacy being made Cretion or right of survivorship, a certaif’ 7 Vor 
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| portion of the estate. of Shepherd Brown, de- Fast’, Distt. 
“ceased, held and administered by. the, defen- BU a. 


dants, as testamentary executors, - Tan’ eo 
The question, submitted . for the decision M‘Doxoven 

| of the court, depends on,a just and legalin- __© 4* 

| _ferpretation of a clause, in the. will of the tes- ;¢,0""incosn 


ator Brown, by which he bequeathed to four Si ua yest. 


‘of the orphan children of Godfrey Duher, then sequent member 


of the sentence 


Wunder his charge and protection, one share Bose ale 


or, one eighth part of his property: and this oitftcec. 
_ question is limited. to a,decision on, the re- 
| spective rights of these co-legatees, as based 
} onthe doctrine of accretion or survivorship, 
|} yand the legal heirs of one of them, who died 
‘} ‘before partition or having obtained possession 
4 of bis share of the legacy, and: before the pe- 
| | riod at which, according to the terms of: the 
| will, the executors were bound to deliver. it 
to him. | 
The judgment in the court of probates be- 


a - ing against the right of accretion, under the 


| clause of the testament above alluded to, the 


| plaintiffs appealed. 


7 In cases of doubtful or equivocal expres- 


sions in testaments, when disputes arise on 


tatters to which they relate, it is a primary 
Vor. Iv. (N.S.) 32 
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” possible precision the intention of the testa. 
tor, and if it be consistent with law, to give 
effect. The clause of the will now under e aa} 
sideration, and on which the present conteg Tl doubt, 
arises, is expressed in the following terms, of] danse 
will, and bequeath to the orphan children off “take tl 
my old friend Godfrey Duher, and which are} jon of 
now under my charge, and are named Mary, | legal ts 
Nancy, James, and Eliza, one share, or one “een t 
eighth part of all my property, to be equally | ~ enguir 
divided among them; the same to remain in per as 
the hands of John Hiram Brown and my friend | jyy, tc 
Jobn M:Donough, and by them employed i * gued m 
the education and support of them, and the ihe ap 
balance remaining after this, if any, to be paid | pos he 
to them as they arrive at age or marry, recoi-| phanc, 
mending particularly to my friend and nephew interp 
the guardianship and protection of these my 
adopted little ones.” We find here expressed 
a fatherly affection towards these orphans on 
the part of the testator. This affection pro- 
bably grew in part out of the friendship 

which seems to have subsisted between bim} ; 
and their deceased father; but was no doubt Raiere: 
perfected, and received its greatest strength | ests 


from the circumstance of their having be@| j,4 4 


























vesting 
} civil | 
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rds them, they became unto him as children: 






tt} Youbt, intended to provide for them by this 
cause of his will, and that they alone should 
of} take the property bequeathed by it, in exclu- 
}, sionof all others, for their mutual benefit, or in 







FY legal terms conjointly. Believing this to have 
ne | heen the intention of the testator, it remains to 
lly | enquire whether it be expressed in such a man- 
) in 


per as to authorise the court, in pursuance of 


law, to give it effect. The cause has been ar- 


gud somewhat elaborately by the counsel for 





the appellants, and in the argument, the court 
has been referred to decisions of the court of 
chancery of England, on the construction or 
interpretation of testaments, in relation to the 
vesting of legacies, &c.; to treatises on the 
civil law; and to Toullier on the Code Na- 
poleon; also to the Civil Code lately in force. 
On this last authority the counsel for the ap- 
pellees relies, and did not argue the case, as 
“ils decision in any way will not affect their 





SS esrezFare®e = & 





‘interest. We have examined attentively the 


xe 


lexts and commentaries found in the two 
last authorities, as containing doctrine most 


Ss fFrH B 
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jon. By performing the offices of a father to- a pa fis 


PaRKINSON 
& A. 


| he calls them his adopted, and as such, no M'Doxover 
& au. 
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applicable to the point in dispute. 


jority. 


cretion, in relation to testa 
tions, are contained in arts.” 





at page 250 of the former code. Art. 195,0n 7 
the interpretation of which thé present ques. 
tion depends, is expressed in the following | 
“ Accretion shall take place for the — 
benefit of the legatees, in case of the legacy — 


words: 
being made to several conjointly. The legacy 
shall be reputed to be made conjointly, when 
it is made by one and the same disposition, 


without the testator having assigned the part. 


of each co-legatee in the thing bequeathed. 
This article of our code is verbatim similar 
tothe 1044th of the Code Napoleon. 
The testator, in the present case, bequeaths 


to four persons one eighth part of his estate, | 
Is thisa | 


to be divided equally among them. 
legacy made without assigning to each co 
legatee his part in the thing bequeathed? 


We have | 

already quoted the clause in the will, which ; 
gives rise to the contest; and as it regards | @ 
the facts of the case, it is only necessary to 
state that James, one of the co-legatees, died _ 
before marriage, or arriving at the age of ina. 


The rules laid down on the subject of ac. | 
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lants, 


} made. 
- force 
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: ] The thing bequeathed» ‘is éne eighth part of East’n, District. 


February, 1826. 








th | the testator’s succession;'which he gives tobe rw 
is | equally divided between four persons, to P*2*5°" 




















to : whom the bequest is made eonjointly, ac- ype von 
4d | cording to the first member of thé sentence; * *™ 
} but according to the second, they are to par- 

® jake of it in equal portions. Considering both 
 asconstitutingyone and the same disposition, 

_ itwould seemilint the part of each co-legatee 

was assig 1 a. 1 We thing, and thatione fourth 

ofthe one ¢ sh h of the testator’s estate was | 

vested in eadlitof these legatees separately, 

g | consequently they cannot: acquire from each 

other by accretion or éurvivorship. This 

y | would perhaps be a constuction most readily 

y | given'to the clause of the will now under, dis- 

n | cussion. But it is contended, for the appel- 














i, | lants, that the terms in which this bequest is 
tt | made, must be so construed as to give the full 
_ force of a complete testamentary disposition 
t | tothe first member of the sentence, which is 
\ in itself perfect, in point of sense, meaning, 
s | and intention: the second only relating to the 
» | manner of executing or carrying into effect 
a | the disposition thus made. 

» | » Notwithstanding the apparent simplicity of 
the principles to which the code seems to have 
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reduced the doctrine): of accretion, (whieh | 
was held to be the most subtle of the ciyj 
law) still the ‘application of those principle 
to cases arising under it, is not entirely free 
from difficulty. , 

If the interpretation contended for by the | 
appellants be tolerated by law, it will afford 
the means of giving effect to, thevintention of | 




























the testator in the present.@f ; ca 
In order that accreti¢ ake place : "8 
among co-legatees, itis nece aenry according re a 
to the code, that they should:  conjuncti re | “7 
et verbis; except in cases where things bee | nid 6 
queathed to several persons separately, are Fr 
not susceptible.of division without deteriorm. | 4 
tion; a circumstance which authorises acere. | |. 
tion, tnter conjunctos re tantum. | the c 
The distinction between a bequest of a 
thing to maany in equal portions; and one } It 
wherein a testator gives'a legacy to twoor | cree 
more individuals, to be divided in equal pore | bate 
tions; appears at first view extremely subtle | that 
and refined. The difference of phraseology | prob 
in those two modes of bequeathing is so slight — ing t 
as not readily to convey to the mind any dif | 7 
ference in ideas, and can only produce this for t 
effect by separating the members of the sen 
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| fence in the latter phrase ; in truth to create East'n. District. 


- two distinct sentences, each complete in itself 
with regard to sense and meaning ; the one re- 
lec to the disposition of the will, the other to 
ifs execution. We might hesitate much in 
adopting this method of construction, were it 
fot sanctioned by ‘the authorities cited in 
behalf ofthe appellants: the doctrine con- 
vis | y pupported by the Commen- 
iaethe 1044th article of; Code 
eu We have already shown to be 
if ir to that of our own code on 
the same subjeet, See 5 Toullier, p. 645, 646, 

and 647, nos. 689, 690, 691, and 692. 

From this. examination.of the cause, it is 
readily percewed that the law against substi- 
tution is inapplicable to the question before 
the court. 







It is therefore ordered, adjudged, and de- 
creed that the judgment of the court of pro- 
bates be avoided, reversed, and annulled, and 
that the case be*remanded to the court of 
probates, to be proceeded in de novo accord- 
ing to law. 


Watts & Lobdell for the plaintiffs, aera 
for the defendants. 








February 1826. 
PRmw 
PaRKINSON 
& au. 
vs. E 
M‘DonovuGcH 
& an. 
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East’n. District. 


February 1826. 4. & W, BIRD'S SYNDIC, vs. DIX’S ESTATE, 
Xe, 2 ; 


A. & W.Brrp’s 
Senate Apegat from the court of probates of 


Drx's Beats. — and city of New-Orleans. 


An agent who Bosna, J., delivered the opinion of 


sells goods on 


credit, is not re- Court. The petitioner ¢laims $860 39 ey ; 


sponsible to the 


principal votil the’ balance due for lumber place 


the price is re- 


ceived _ unless hands of Dix during his life 

the aie wa , 

a imme The general issue as 
court being of opinion the 
madeout his case, nonsu 


pealed. 


The eviden¢e:in support of the plaintift’s 
demand, is contained in the deposition of a 
single witness, who swears that he purchased — 





lumber of Dix during his life time tothe | 


amount of $112 75 cents, for which he gave | 
his note, and that since the death of Dix, his — 
executors have recovered judgment, and sold 
property to satisfy the full amount of said note. 
That at the time the witness purchased the 
lumber there was a large quantity of it be. 
longing to Bird in the hands of Dix. 3 
This testimony is not explicit as to the fact — 
of the money being made on the sale of the 
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. | witnesses property, it rather conveys the idea Easv’a. Distriet, 


‘jt was not, but taken with the allegation in the ” yey 1826. 


ition, that the executors had sold property + ‘Seamie 


“0 satisly the judgment on a credit of twelve a 














% | yealstate ofthe case.) ie) 4»)! 
J, :Onrthis testimony: we are unable'to say the 
court belowerredy® The quantity of lumber in 
















E] the handél not stated, so as to enable 
| the court dgment' for any specific 
ot} um Th , feeold and recovered does 
P | pot appeat@ummve been yet collected, dnd 
if oles the fi tor was 9 -cagengl in his’ pri- 
‘| vate capacity for sellingtit’im properly (which 
* | isnot pretended heréy ith estate of Dix can- 


a | not be made 'to"pay the: wont is 
d | received. saianseheh "y 
e 


It is therefore pm adj dged and de- 
; | creed, that the judgment of, t se iil court 
d iL be affirmed with costs. 


iJ xd 
, Lobdell for the plaintiff, Praion for the de- 
© | fendant. . 
Vou. wv. (nv. s.) 33 
t 
. 








256 CASES IN THE SU 


East’n. District. SS ¥iie 7 i ees ; 


posgg age CECH, vs: PREUCH. 


am Arreat from the court of the first distric 
~ Afarmerwho’ Martin, J., delivered the opinion of the} J 
at sure for court. The defendant and appellant com: | ebs 
ceca plains that the district judge erred in giving | hav 


der a good fence, 


and fit be nov bis Charge to the jury) anipis 


at the time he 


receives the cat- charge them as the 

immediately “to thatthe jary and ¢ 

— terest from the judici 

I. The defendant ec 

tiff having taken. the 
pasture, for hires 
ficient fence ; 
the lost ones, | ed that the los 
occurred through tncior accident ; but the 
court told the jury that the defendant took | bi 
on himself the risk of the fence, that existed } 
at the time he p put his cattle to pasture, and | the pl 
the plaintiff was bound to keep it in the same 
condition and.no other; and unless the jury } 
were satisfied the fence was not kept inthe) A f 
same condition, or negligence was proved, | lire, 
the plaintiff was not liable for the cattle lost, | fence 
but was entitled to the hire. The judge ‘| cattle 
stated in the bill of exceptions, it was proven “thoug 
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| lhe defendant » was frequently in the field, and East's. District. 
. | , the judge, presumed, the defendant must we 

mt have seen the fence, and a witness anny Cosme 

{he fence was a'good one. .,, 4 FRREge 







































lhe | I. The defendant, required the. .eburt. to 
m- | charge the jury, the plaintiff. was bound to 
ing | have. the pastunes ground. kept by a guardian, 
to | of equal..ckill. @itidieare,as the one who had 
nd | the carey sture when the defendant 
in. | putin bi tif the jury.thought 
| aguardialt ful.or careful was put in 
in | place of thie hand any cattle escaped, 
to | wless a. r rea on) was. shown, negli- 
uf genre of the plaintiff might be inferred. The 
fot..| judge refusedito give 

| .We think the ple ap charging the 
he | jury; that the plaintiff was uot bound to keep 
ok | hisfence, in any better,eondition than it was 





when the defendant’s.eattle, was»put in, and 
nd | the plaintiff ought to-recover,.unless the jury 
me thought he did aot _— vs fence in the same 
ny | condition. 

he} A farmer who eed in peusle to pasture for 
ed, 

st, 





l, | lite, must keep his: ground under a good 
} knce ; and if it be not at the time he receives 
ge | cattle, he ought immediately to repair it. Even 
eo hough the owner of the cattle sees the fence 








Basta, District is bad, the farmer is bowhd to od and keepi 
~~ in good order, forthe owner of the cattle hj nas 


CrEecIn 
v8. 


PREUCH. 


a.right to expect this will be done, and ne i 
not to make it a condition of the contract 
this cofidition is of the nature of the contes 
We take no noti¢e: of the judge stating» 


he presumed the defendant'saw the foe, Pah ¢ 


and that a witness swore 
If any thing was to Bee 
sumption was the proviti 
testimony of the witne 
the verdict of the jun Ys 


properly withhél The plaintiff, if the eS ae A 


cond keeper of thé ground was a proper one, | 
complied with*his cofitract, although the for | 


mer might tie" better’one. This proposition 
is in differént*words, the same as we have | 
just now established; if the plaintiff was | 
bound to have a good fence, during the time 
he pastured the defendant’s cattle, although 
he had an insafficient one when he received — 
them, it suffices that he had a proper keeper | 
during the time he pastured the cattle, ak 


re 


bound 
-condit 
fed tt 


J 5 n 


Aff wa 
‘entitle 
that t 
+ ce 





“g Mo: 
finda 


though when they came he had one of supe- "|: 
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Vit T gior skill ante care, because such a one was East’n. District. 






ofthe contract. | ue 
the verdict must be’ set aside, we 
inquire not whether: interést, was pfoperly 
at | allowed. tai i ; 


me | hi is the efo eu dered |, adjudged and = 
a ¥ en tof the district court 
id reversed ; the ver- 


















: dict set a e case remanded for a 
it pew trial, ons to the judge not to 
|, charge th the defendant took on 








+1 ‘himself the " that existed when 
ie BE ircght his a plaintiff was 
‘ ‘Wind to keep it in the. ne and no other 
| ‘condition, and that unless the jury were satis- 
fed the fence was not kept i in the same con- 
| dition, or negligence were proven the fence 
mas not kept in the like conditie the plain- 
} tiff was not liable for the cattle Tost, and was 
3 tatitled to the hire, It is further ordered, 
that the plaintiff and appellee pay costs in 
tis court. 





—— 


’ ‘indant 


. 2 eaten ts ei [alee 





ither of the essence, nor ‘of the: nature 


| Morse for the plaintiff, iene for the de- 


February 1826. 
Py 
Crcin 
v8. 
Preven. 
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February 1826. ‘ , 
rw ‘* HERRIOT & AL,»’vs.: BROUSSARD. 

Herrror& au. 


i Apbeat from the court of the fourth dist 


BrRovussaRD. 


_otewnette Maritews, 2 delivered the opinion of 
nite ates 
are not to becourt. This outti is brought to recover 
considered as ie, 
foreign officers the defendant a certain tract of land, ¢ 
helr certifi- ; j 
cates under seal scribed in the petition : 
or sign manua ig 
are sufficient to > being held by them b 
give faith and ee 
credit to instru- United States. The 
ments emanat- 
ing from them in grounds of defence: ri 
their official ca- ’ a 
pacity. title in the Perindassy 
An endorse- 
ment on the cestor of the plaintiffs. © 
back of a title, i te 
which remains district court is in ‘favor C 
in the possession _ 
of endorsor,does which the former ‘ 
not transfer the P 
property to the 
endorsee. . , : rs 4 a 
Asynallagma- The evidence of the case establishes the | 
tic agreement, 4 By 
an locum in quo, and stiows the manner in whi 
oubie nor exe- 
cuted, is null. possession was obtained by the defendant 
Receipts from \) "4 
officers of the U- under an aét o of sale sous seing privé, executed | | 
nited States, for 1 
the payment of by their ancestor and also subscribed by ie 
the _ purchase x 
money of lands present plaintiffs. This deed purports to con 
under the pre- i 
emption laws, vey the land in question to the defendantyi 
are evidence of 
ritle. consideration of a price therein stipulated 


be paid by him in annual instalments, but was 
never accepted or signed by him. As evi’ 
dence of title in the plaintiffs, they offered two 7 


4 





‘ Ni 


‘a's 
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a; — dated at New-Orleans, Aprils20th, poe Dinins 
322, purporting to have: been given to the yen g 
girs of A. Herriot for the purchase money of ere 
their pre-emption right to two tracts of land, eae 
: wided on the laws of congress, according to 
“front proprietors of land: ‘ituated on water 

eouirees, a “ to'take by purchase the land 
1 sessions : these receipts 
Hi.anahan, as receiver of 
@ States, for the district 
s now in dispute are 
{ | ts'of survey, certified by 
ohn C. Turnage PPL D.S. for said district. 
Lt The evidence oftitlein the defendant is the 
m ; tel, under private ae. above stated, 

dated the second of J 9; about which 

ry time he took possession’ of the land; and has 
ch | cohtinued to occupy it ever since, uninter- 
nt | tuptedly, until the commencement of the pre- 
od] jent suit. 3a: 
he}. We find on the reeord two bills’ of excep- 
~ “tor; one to the introduction of the receipts, 
in | tnd the other to that of the plats of survey. 
to The‘objection to the receipts is based on two 
8 | grounds: first, want of proof of the signature 
































ie “Of the person who signed them, and of his 
} oficial capacity ; second, admitting them to 


hs 
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East’n. Distrioe be genuine, they afford no ev wide ence of title 
the naagine having» been transferred : 


February 1826. 
Pw 


ought not to. be held, i in the ergrcive of au tho. 
rity or performance oft heir of 
fices, as foreign, in relation 
public officers of the 


ie “Sa 


_ ficers appointed by the, 19 


mity with the principles@l 

ment, are officers for th y te 
collectively, and for,eachistat separately,.99 $0 
far as their functiongipelate to the iment of 
the states separatélyyor that of the citizens ¢ 


each state, and quoad hee, they are ohedall ; 
the state, and as such are presumed to be gee li 
nerally known and recognized; for the B0+ | 
verned ought to know their governors ¢ od 


the authority by which they act. 


received as authentic, when properly certified 
and where they are not bound by law to kee 


a seal of office, a certificate or act, under th it 
sign manual, is sufficient to give full faith and) 


credit to written instruments emanating frot ft | , 
q a OL. 





1f l, a 
1, lerw: 


ited 


hie pla 
pe fect 
Hed tith 
Considered in this light, their acts must bi ! 


‘4 
aD 
pinion 


air til 
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em in their official capacity. The just foun- East’n. District. 
tion of this entire faith and credit rests on pre ag 
Bipvincn of publi¢ officers, in relation to #***17&4t- 
aiters submitted to their charge, which can- 2*°v#*4"”- 
got’ be rejected, except om suggestion and 
i a roof of fraud, falsehood, orférgery. We are 
he pre “ opimion that the judge a quo did 
admitting the receipts of the recei- 
oneys for the United States on 
Hiofopposition. The plats of 
Pthiewame footing with the re- 
pis; and the estion respecting their ad- 
miss lity muftyreceive the same solution. 
pThe right of pre-emption was given to front 
proprietors, by an act»of congress, passed in 
1811, and was limited to three years, but was 
alerwards revived, by am act of 1820, and 
Pimited to two years. Under this latter act 
O-' y 2 plaintiffs in the present case seem to have 
id e fected their purchase, and thereby acquir- 
4 ed title from the United States. What may 
| The the legal effect of the endorsement on the 
jpripts which they held for payment of the 
chase money to the United States, it is not 
ow necessary (o inquire; being clearly of 
. 0p inion that it does not operate a transfer of 


mn : tir title to the land for which the payment 
® Vou. tv. (v. 8.) 34 
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est Dink AW made. It is not a legal’ conveyaneg 4 
~~~ real estate, either in form or substan . 

Hzrnwr&at. does not, on the face of it, purport to be st 

Bnovst2. it has not been accepted in writing by theg 
dorsee. We therefore conclude that the j ude 
a quo did not ee. the second ground of 
jection, in receiving these peewee as evic . e 
‘of title in the appellees. ity, 

Let us now examine the ¢ 

He relies on a right of possess 
of property. Having: beew 
in peaceable possession, he has, ' 
acquired the right of being whintained in i 
occupancy against all persons without til | 
against whom his possession is adveraaaiy 
this right must yield to title, or the rig 
possession of those under whom he cla : 
for if they have not legally transferred i 
him their rights entire, he can only be recel 
ed as their tenant at will or at suffer ne 
The possession or right of possession of t 
ancestor of the plaintiffs, at the time of it 
execution of the deed sous seing privé depet : . 
on the extent of the grant under which he he 
the land fronting on the river; this did 
embrace within its limits the property 
in dispute, he therefore had no title’ 
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posequently no constructive possession, and East'n District. 

js not pretended that he had actual seizin. ~~ 

gp that period he had not even the means H=*sork&as. 

yt f acquiring title; for. the right ff pre- Rupeenann: 
4 ion, granted. by the act of 1811, was lost 
‘by limitation or prescrip’ As he had 
i her title nor possession at the time of the 
ehded sale to the defendant, he could not 
r those rights; the appellant, is there- 
08K sor under him. Butif the 
be goodim law, and binding on the 
stontractinig pe rt es; in other words, if it were 
‘adeed completely translative of title, then 
2 title subsequently acquired by the ap- 
bu pellees, under the act of congress of 1820, 
a : ight to inure to the benefit of the defendant. 
t; ‘We are however of opinion that the plaintiffs 
bo ; ere authorised to consider that act as a nul- 
| ity. “It is literally and essentially synallag- 
r matic ; the obligations created) by its very 
lerms are reciprocal warranty on the part of 
} seller; and promises to pay the price in 
instalments by the purchaser. To have given 
it validity in its origin, it was necessary that 
litshould have been executed in as many ori- 
finals as there are parties having a distinct in- 
rest. Civil Code, p. 306, art.227. There is 


cof 
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East’n. - District no evidence that it was’ thus edecuted: 


February, 1 
Pa 


HerriorT& at. 
v8. 
BRovssarD. 


never been signed: nthe vendor, althoug 
contains stipulations’on his part to pa : 
price of the thing sold; as he is not bound 
it, in consequence of withholding his signaty a 

. acting party may withdraw ‘3 
consent and consider the Setes null a 
in truth as never having been ex 
inherent defect arising from ¥ ant 
is not cured by executionvonipel 
the defendant, of his obbig at ons 5° rf 
paid the price. The”\present case differs 
widely from those cited and félied on by the 
appellant’s counsel: viz. Bradford’s Heirs 


Brown, 11 Martin, 217 ;'Baudin vs. Roliff, ooh, 
165; and Oldham vs. Croghan, vol. 3, 517. 9% 

According to thie view of the case, it is see | 
that we consider the receipts for payment 0 


the price of pre-emption claims of land, a§ 
conferring title on the purchaser, althou eh 
not perfected by a grant in form. So the cow 
of the state have been in the habit of 

ing as evidence of title certificates of eh C0 
missioners appointed by the government ‘a 
the United States, for the adjustment and see | 
tlement of land claims, which have always: 
been admitted as authentic documents. 


rey ; 
i 
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ebruary, 1826. 
or saimwivediniaht on an~ 


he disputed premises, 1 properly rejected pare 
y. the court below. He is not-one of those Bnovssano. 
bossessors to: whom. our laws, aceord:such a 

right : he knew that he held ithout title, for 

h did not accept, that intended ‘to be con- 


y tk - ancestor of the plaintiff,:either 

" expresal bs tacitly, by paying the price stipu- 
—_, ae. 
“Tt is thes 7 dered, adjudged, and de- 
ee that the judgment of the district court 


j be affirmed with costs. nets 


" Bistis for the plaintiffs, Watts & Lobdell for 
_ the defendant. doris 


.* 
SHEPHERD vs. PERCY 


* ospimian from the court of the fitst district. 


a» 


Maar, J., delivered the opinion of the An agent ap- 
d 
| F eonrt The plaintiff states that he became oer “1 
4 1 1 
purchaser at auction of a plantation and sfeojantbviats 
slaves, the common property of the syndics of Reenetie gue 
q chaser. 





* This opinion was delivered in June term, 1825, but the decision 


of the cause was ‘suspended by an application for a re-hearing. 
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: Bows. Dieuiet Tricou & Son for one ‘half, and the de 
~~~ dant and others for » other half: the di 
SHEPHERD dant and five others’ Ping interested eac 

Pancr. one seventh,and two others for one fourtél 

part each of the said half; the sale havin 

ken place under/an agreement between! 

above parties, under their private signal 

but recorded and deposited i in the'e 

notary public, by which’ agreement. Po nt 

sionerg»were appointed toy vertise a 

perintend, the sale, afterh 

ventory of the property, p ! 

be executed by the parties ie. the ¢ P 

sideration and divide it among them. — 
The petition further sets forth, that 

premises were accordingly struck off to i 

plaintiff for $143,500, payable $10,000 in | 

cash, and the rest in six equal annual instal ; 

ments, whereupon he paid $10,000 in cash, 4 

and deposited his notes for the balance, one 

hundred and sixty-nine in number, satisfat 

torily endorsed, with the notary, and the dé et 

of sale having been drawn by the notary, tl 0 

der the directions of the commissioners, ¥ r age 

signed by all the parties, except the dekes : 

dant, who absolutely refused,-and his ¢ 


proprietors after having signed, fodk thei 
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spective proportions, as well of the cash asof Eas'n District. 
e notes aforesaid, which were secured. by a ones 


tgage on the property, that tt the defendant’s ***2="» 
are of the nett proceeds, as stated by lie P=. 
jommissioners amounts to io. 036 in cash and 
ates, the latter endorsed illaudon. 
The petition. concludes ¥ fith.a prayer that 
erift my ‘be directed to receive the 
o y and notes from the notary, 


agal tender of them to 


4 


& 


from the fin. %y e 


. The answer admits the defendant to be 

f he owner of the seventh part of one half of 

4 the premises, but denies the other facts al- 
' . ledged in the petition. 

' © It avers that the agreements there stated, 

are irregular, insufficient and void, entered 

7 into by parties without competent authority ; 

r that they have not been faithfully executed by 

a 1 of the parties, particularly by Millau- 

wh, as the plaintiff well kuew ; that the pre- 

" tended sale is a contrivance between the 

c | plaintiff and Millaudon, to defraud the defen- 

dant, and is false, fraudulent, simulated and 





East’n. District. 
February 1826. 
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SHEPHERD 
vs. 
PERcy. 


void, ial the lint b babner: bone 
chaséd the premises for himself, but: oP 
laudon, by whose arts and those of the | , 
tiff, the premises ‘have been prevented (g 


- sold for the sum of $250,000. 


In answer tolinterrogatories.put by the 
fendant, the plaintiff declared that thé] 
misses being put at auction, ima sing : 
¥gue. on the 12th of April, 

one} that the deed ofs 
ne, that he. 

$10,000 in cash, and exeguted 
according to the terms! ¢ Heiss 6; that 
still holds the premises in his own name, k 
there is an understanding between him d 
Millaudon, as to the interest which the lat 
is to have. in the |premises, in consequenes 
of which, he has, with the permission of th 
plaintiff assumed the superintendance of th 
premises,'and the interest of the plant 
therein cannot cease till all the notes by hi 
given to the defendant for the price are p 

The answer being excepted to as ix 18t 


own and sole account, but for that of Millaa 


don, and the title was made in his own nam , 





Mis nd he will hold it cil al the naive he ewe are 
i, ken upand paid, or : 
t audon will bee , 


‘e b a to cry at noon pee: 
isely, and contified till two, when hetasked 


ave from the commissioners appointed: to 
ou supetintend the sale, tol ery for five minutes 

~Tonger to which they assented. Accordingly, 
-. five minutes thereafter, he struck off the pro- 
open to the plaintiff, the highest-bidder. 

‘ Henderson, one of the ‘commissioners, in- 
E ihodaced by the defendant, deposed, that’ he 
used to sign the déed of sale of the premi- 
§ foithe plaintiff, because he believed that 

4 sale which had been made of it by the 
sheriff was valid.’ He was determined to op- 
pose any sale, in which the premiseg did not 
» © (Von. 1. N. 8.) 35 


27! 


East'n. District. 
February 1826. 
Pry 
SHEPHERD 
v8. 
Percy. 
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Bast. District. vei price, at which they f had been 
ow by the sheridl viz. $2i is 
suena when the ae 


in January, 1824, at ‘au to 
n bit bth, et : 
ui wher he ' ome > adjud ed 
to the plaintiffin } pril fll z 8 
of aban greeiers oppos 


beta inbre advanita) 

premises, or at least 

slaves to the city. All the commissioners 

the parties interested; were of opinion 

a sufficient pricetwas not offered in Jar 

He would have given more than the prie 

then offered for the plantation and slaves, d _Jend 
had he wanted, and been prepared to buy ef lyto 
plantation iff April,he would have given mon 6 
than the price at which it was adjudged 
plaintiff’ ‘At the sheriff's sale he % 

$80,600 for the plantation alone. Heh 

interest in the sale, and acted solely 

what he conceived his duty as one of the ¢ 
missioners. 


to sign the deed. 





de we think the judge 
‘erred. Weneve from the evidence, and 
thereluctant manner in which the plaintiff 
‘hasianswered the interrogatories, adds much 
 tothe-belief, that Millau@@ii is the actual par- 
| chaser, and that the plaintiff consented to 
- Jend his name to enable Millaudon indirect- 
: ly to do, what they believed he could not, or 
| Gught not to-do directly: 


Tt pebeeriat judge. bas concluded that a 


| Sabi-conent under which he oe p- 

inte da commissioner, takes the case out of 
‘the policy and edison of the law, which for- 
bids agents to purchase the property of their 
| | Principals ; that the principals had so limited 








East’n, eo his a 


February 1826 
rv’ 


‘fraud: Seed 1e 


eee was to:strik >. 


naan 


Millaudon reall r be : \ ) 
. It isin the; evidénerithat, khong ne tin 
could, not be: q i el for s lec “Re 

auctioneer. @ ns | 


lea ie to cry the p ope 
. Millaudon, @ 


fem, were to mala 


sale, prepare theide c.amd'the com 
sioners.of. the onalitom 4 of Tricou & Sor 
thajority of them, jointly with Millaudon 
inthis. inst 4 nted alone hi en 
ployers) were the judges of the solvabilit ie 
the makers and endorsers of the notes offers d 
Henderson, one of the ae r 
fused his assent to the,sale. It is not s 
that Chabaud interfeged,: and Millaudon ‘A 


d.to act alone. In passing of the 
eter’ neither Chabaud nor | Hei der- 


son, could have any agency. * 

We think the judge evita. concluc 
that Millaudon’s agency was so limited, 
he could not defraud his employers. 





‘ : ntiff, or rather aM Wien ud , 
He nderson, Millaudg was of 
avon tbe propertyigii benc ~ sold: for 


28 iy Mulla B determining to 
¥ oy hs; iedut d his 


A sale of a prope rby.. 
200,000, when put»up.in , block, must find a 
within a very, limited circles. 119 
ye geld individmallys:a and onion to pee 
| b: tiny perhay ring a highetp 3 
y put upin . 


ae on the part of his’ employer at 


herewwienld be no very rigid in- 


Biry tn the solvability of the maker, or en- 
'dorser of the notes, he might offer if he pur- 


Prncy. 





dividuals, one o ‘ 
sale, and either had 
mighteae remeets to’ 


‘ erson, Chabi , ud 
Paeied; but if hi “3 
not authorised to judge" th ” Me vii 


=  whioseiniames were on the nolaggh 
abs his, hy de ndant, and h 


jo authority to anyon 

ne*Phil. Com. Terr, Facto 

res. Pothier Vente, nov 13; Civil Code, 349, af 
14. Harrod & al.vs. Norris’ heirs, 11 Martis 29 


there be e judgment for the “i 
costs i in both courts. x , or 


Grymes & Seghers for the plaintiff, De 
‘the defendant. “ 


t, 
ep 
~ 





wy, CASES. s Raa ’ 
ARGUED AND DETERMINED 
ii oad ¢ ty 


a A note made 
- hee d ot June, and “s pero gw 
t pronounced at that term. .Doubt- stare, sithough 


endorsed to a ci- 
2. correctness ot our former — tizen of this. 

Under a plea 

of error, evi- 

dence may be 

given that an 

account which 

¢ maker had 

the 


tituted on a promisser Sain. o. 


D payable to one Lloyd = a amg 
ft, and by him endorsed to the plaintiffs note in his 


Il % own name: for 
appetiec, monies due the 


ie: 





d. 

barb ins Tl Pack by a statute of the « state of N fi 
Re, ay sisdip pi, that the maker of a note, in that at a 
Onx may cet ins Welial defence againg 
Winteit  bona: fide endors Bey Eich he could’ f 
rere a i against the bbs of Mise SSUy nts 4 


in his ce The first que 


may be offere 
as * defence to las should t 


fon in this court ; 

We see nothiag in 
circumstance of thé rights of one of the p 
a transferred to the citigen of a 


term, though the very ok atte of: , 
was to take from it that cligPacter, 1 
_ not the case of a citizen of one state olf 


rights in opposition to those’’et ay" 


* 





fat the note sut . 
islement of accoul 


t, and sh 
;: said 
; this pleagi 


re offert 


hich (i 


e¢ in the settle T 
is proof being recei¥, 

a9 not put at issue by the . 
jourt below sustained the 





he was not ap 

t he jodgment 
if the issue joined, wi UF 
tle it been given 


a. 


lea of res 


med | Bleading specia Hy’ 
frat may be the natu i 
defente opposed to it, thes 
furnish the proper test by WI 





whom it i Oppo 
yes Aye. 


pe him, and. ™ 
r demand for. th p 


ye 69 


admits, that, ¢ 
lit for all claims which os 





OMBSES INTHE SUPR 


7 Vginae the rare | 


* still be ced tbe tat 
“del , si 


‘a claim he k 
e to it Part a 


certainly would have bé i 


we may add more’ correct. 





of which, the’ 


od, thatitiie. ' L 
fds ‘on whieh y the de 


corn ee 


scourt » wher 
than:those now 7 unde 
. s the record 6 
fi@ent had perfectift _— 
were called on to eos. 
fhld not be excluded} though 





of sould hot. 
sept was. 
gainst the F 


mr ty es was 


3 
a> 


7 bon trate Diegioully 
2 time the note nac 
beaten ie, 
cea it was not 4 
Phe tutor*novated 





fae 


that he 1s bol 
by. all thes 


pinhe frat i Y — 


at of the, purt, 
igment. Agthes 


“m the te sh 
ive ne i 


d at adjudged, yt ol 
ment ofigtve district. court 


* 





on wh 
tion b 
regularigil 


“waves ft 


jection*fesul 
therefrom, if h 
goes to t 
without 


on.it. “ae 


The 


ro ee” Be 


of a’bill of ex- - 
change hag no j 


Fight to go into 
*the considera- 


tion between the 


» drawer 


6 “* . 
P ae ‘ 


ish aage only. PH 
r an ver, ; excepted a 
| and ple 
. “+ at 
108. ‘the: court su 


nade i te Frep yes ' 
; —< 





hits polit ‘Windia ‘ 
ter n ce it is* written on nee 
be i as made 

if lyon 1e, 
bres 


| the defendant w, 
ge See 
; ‘ing: ‘owe and 


at 





been stolen, in ibe plaint 
market overt; ot! Cacti min Sa. state of "I 
does not sre a8 pc ef roman 

right to A e “the indant’s 


three years pat, Se ae : ere Pee “A The defends 


gees 





€ Bhsizonect shag 
b eetyears, unleg 


btcadn vendh ~ 
a contrary 


i thesatile of 





ixth. ari icl P as _ positives? at 


P ; 
a § 
in . *} ¥ 4 zy 


ign the district; 





re ooanshi he g sl fst 
dine vantiy. 





ance made a4 
citizen of this odning ied 


state, in New- 


York, © though cover a*hOuse arid lot de ‘ 


valid by the 

on of — tion’as owners; ~~ aititle’ e 
state, is vo as 
Sarecte acetal in Wy Nddie a Mis olvet ro 
tiempo 4 ~~ ? . 


oa grnpaery 


Chat in i a 
ed y Vi ‘ 

» , a x 

Z 





xX. the, plaintiffs aid io 
meh ve “aa to ayail hi ‘ 
8 of, 
~*~ pL ye ore 
3 : Doaee ae es mr 


a 
= 


\e 


®°4 


Be Mg and honestly, | 


‘an C there dis- 


dice-of the. 








cadre weirs 
’ Neate bdhiade ly, RY a aot: 
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- 


lating to Ean’ Diswict. 
a 6 nee SS 


d, that the cause be 
* erik Court, with’ dir 


who is 
ind to give 
instrument 
writing or a 





296 
ncaa med 


ye 


. . vo { ¥ $ 
ated 
— 
i Sis » £6 
A. ogee se 
@ i hl 





Be, ~ oa nist of 


pa Vg pore 2M 
i tl ianenants ce 


2 phn we ly out the 


—s 
ee 5h 
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East’n. District. States: and 

Hach, No mPa 
Sruacerms of the : 


is'a 
thiastwhiere the law has a 
aid “7 hate be 


the ends of justi 
fore.men accug® 
settlement of ac@o 
judges'can exantine 
" Facy, or arrive at ai 
cation of the p arties 





. District. 


a “: oy ds: Coe aie Saad 
« sil ir 1g2h, mgeers 


pe dstew wae 


we and that he also, ng 
yeral of / 
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Tus’e. Disa ~The 
per there wa 


Spraccins 


v3. 
Wuitr’s 
BXEcUTORS. 


req oi ide yeti ae 
ve settle sent, wh RE 


iti@eed ¢ Sf y ” ¥ - ii i ane 


2 * 
; 
‘7 


The phish. jd ere 


sity he was u me : ree 


ye it is pronouncing ¢ 





iP 


¥ 


ay 


% 


shim, except 7 yw 
ipment of negroes, it 
% 
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out of such tre 
giving. beth the‘sum: 
“eh ee 
We: havewitgheny 
shigame Ratner 
one a 

Patty 

trig 


fe same ea! 


ae ft: ré 


“@reed ‘that the a 
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‘a. District. 
1826. 
31105 | a” ot 
SPRAGGINS 
Haha 0 


, Wairtr’s 
v~ EXECUTORS, 


° -th e first district. 


ne . ) ie opinion of the A party inter- 
viroterdbcteorel sellin! reek pt; and a ails 
preiilientrereeat attOtleyOF'S. Ruggles crews, nous 
‘ Work, for tie plaintiPts note; With a fnsomen evi 
’ dence, withou 
qo oe procdeds’ of which ore Riana 
cnn ee the loss of the 

ight original. 
af Nor make con- 
ee vereating be- 


* tween himself 
and a third par- 


| ty, in the ab- 

pentane | sndiag? Surwaleee 2 
it ef 4 With intePest fh'case dence’ Bile 
é Sign he eh. ae the latter. 
nM en due. The suit 


PIV. N. 2.) ges ‘39 
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March i 1 


LaFARGE 
vs. 
Rrevey. 


ww 


‘ 
cates: IN mn ante . 


“ear 


took oe = 


whether he (the ‘p 


had in’ his possession or’ u 
sap gy 


spre adi 


ment; adding tanmeiees¢ 
the defendant’s reéeipt for the ne 


dit him for its. prgiceyi eat ng 


‘fendant had: ngver apprised him 
vance. Hetfusth6ersaid the < 


promi eons 


gles, wet b aid on ec ie : 
vency; that Ruggles’6 706 ; 
hehad'remitted.” shone , 
The plaintiff had ju = é 
dant appealed. te. 3 mere 





ver tion between himself and a 
ee 
see ial ere 


‘order 

a the Scsation 

Rogge told’ the: ‘plaintiff, to be 
wasted: .: Pn ap, 


, aS examine.the case on the 


i the plaintiff urgesin this court 
Se 
b Teco eto ita iow 
inter. ghee baal 
gles. hac tent fdbmoutc, 


eee a 


The: contiset was —- apie 


pee to Ruggles. 
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East’n. District, 4 =! ™ ae 
r ge IRAN Be ak 
si 1 


nw the 
LAFARGE puns et “ 


maturity-of th mle ne ating : 
due, its proceeds: were. to bi refunded. 
use of the money. balanced thatine 
and if. it existed, it was cout poh id | 
the.advantage’of obtaining securityay: “3 
circumstanée we do rg ie 


exceededihis. ti ae il 
LV. What haasiiet: be 


in his capacity of attorney | aya | 
plaintiff ought not ‘to have Seaahiie ip, | iw 





30 


= 


é 


ant, Bae Dinsic. 


tat a 


Mthiat as it 

Ke thaPRugeles’; not 
nei vedite secured by 
tbe p tn has wide that ‘Rogge 


tory; nomare they of any help»in qualifying 
gal. answer ;viz. thatthe plaintiff had 

nepapfiRuggles,. wapithow that 
pind ereen preferring Ruggles’ re- 


LaFARGE 
vs. 
RiP_EeyY. 


ityete the defetidant’s ; patmierror 7 


os 
J 


pp ececaahetater 


ig promise was not lage, if: 


adipose “ basis of a different obli- 








LaFARGE 
vs. 
RIPLEY. 


chen 








_Ttis the dered, 103 d de 
creed that g judg ment of the district co f 


be annulled, wrolded and aires floc," _and 
e be judgment for the defeadant, A h 


costs a courts. 













Put for the plait Ripley sete 


fendant. “7 ity, # ~~, gerd 


eI é:. it 


DENNISON és’ COMMAIRE vs. scan, 
Appreat from the court.of. the first distigt 
oe Whetherpay- Porter, J., delivered thé” opigion® of ‘the 


ment to a part- 


ner, acting in a COUT. ‘The defendant is Sted’ as surety for 


separate capa- 
city from the M? Coy, an auctioneer, whois stated i m 
firm of which he 


is a member, be tition to be insolvent. "The answer denies thie 


= allegations in the petition." @ 0" tomy 
The goods were consigned’ to’ MPOdy" 6 


Scallan. They were’sold at ‘Auction ‘by 


Peel pees Se) 










auc 
wou 
part 
pay! 
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| aon parts ‘that — uLhe. judge of East’n. “ng 


ae cavhetitad ‘Coy, | Se ‘to. thom —“ 






















» | partner in the 
' and that their 

| theename of 'Coxitso. An account of 

. sales produced by the plaintiffs, shows that 
the sales were made by order, and on#pe- 
count of the petitioners, not of MCoy & 
Scallan. This account is dated nine months 
after the last of the articles were sold, and 
acknowledged a balance in their hands of 
$425 36 cents. It would appear the consign- ~ 
ment had been transferred from M’Coy & Scal- 
lan, to M’Coy & Co. for the latter paid the 

| freight and other charges on the goods. We 

| gee, therefore, no.ground for concurring with 
the judge a quo, that a payment to M’Coy 
was a payment to M’Coy & Scallan. Had the 
auctioneers acted for them, the question 
would have. arisen whether a payment toa 
partner acting in, a separate capacity, is a 
payment to the house of which he is a mem- 
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oa n. District. 
arch 1826 - 
ana” the: néidlt We, or 
Dennison 4 dll. 
& a. the . 
vs. 
NICHOLSON. 


sum of $425 ne eh both« 


% 


Denis for the Paint Henne for thea 
fendant. 


A 


WALL vs. HAMPTON & Ab. | 


es »i ie 7 
Arprat from the court of the second district, q 


Martin, J., delivered the opinion of bs 


"A verdict on court. The plaintiff claims her freedom @ 
facts submitted, 


that an instru- the ground that .she was sold to the defé 


ment was ob- 


tained through dants’ vendor for a term of years, which i 
oid, "expired, and that shé was to be free af r 
wards; that the bill of sale of: this vasill 


was obtained through error and fraud. “This 


was denied. The plaintiff had a verdict and | Thi 


judgment, and the defendants appealed. 
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| of juty*found on a special issue, to show Eat, Dat 
i bill'‘of salé alluded to was obtained Grow 
Sigh error of fraud)” ~ — 
‘ We are of opinion, this*finding of the jury Hasronbat. 
js void for uncertainty, or otherwise nothing 
j¢ abso utely found : the jury do not say it was 
‘cbtained through error absolutely, for they 
hay that it was either so, or through fraud ; 
he} they do not say it was obtained through fraud 
fi | absolutely, for they say it was obtained 
we | through error or fraud. 
_Itis‘clear, the jury found themselves un- 
Hj able to swear positively to error or fraud: 
z pethaps a part of the jury thought it. was 
‘through fraud, and the rest through error, and 
the verdict was compounded of both opi- 
) Phions, neither of which was that of the whole. 
el ' Itis true, the issue was proposed to them 
te iat words they used in their verdict; but 
4} on this i issue, they might very properly, and 
=) ive think they ought to have said, the deed 
: | was Bpetined through error: and not by fraud 
re} | not by error, or by error and fraud, or 
"it ® her by error or fraud, as the evidence 
) petestablish. 


1 judgment. 
VoL. Iv. (N. 8.) 
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, East'n.Distict. It is therefore ordered, adjudgéd andi. | The 

_ March, 1826. ° ‘ i 

' wr-~ creed, that the judgment be annulled, avoided | gcont 
Watt and reversed, the verdict set: aside, and the | decide 


Hamrron&al. case remanded for a new trial; the defendants | ing P2 
and appellees paying costs"in this court.’ | trine 
Porter for the plaintiff, Pterce for the te | 
fendants. ied Bats 
i ' rhs 500, 
FERGUSON vs. W.& D. FLOWER, Leite 


Apreat from the court of the first distfict, 










Porter, J., delivered the opinion of the 
Partners in 


steam boats, re- COUT. The defendants, citizens of Louisiana | 


siding in Loui- i 
Porte naand residents of this state, were sued a] 


pele aes =owners of the steam-boat Washington, for} 


bo 
ray spe supplies furnished at Louisville, in thes 


where the law 


creates that ob- of Kentucky. | 
aceel They pleaded, First, The general se contra 
Second, That they only owned one eighthal appeal 


the boat, and could not be made responsibl " a 
beyond the share which they had in he . dis 
Judgment was given against them for le Whi 





whole amount, on the ground that the C0 a a “se 





_ tract was entered into at a place where th 
common law prevailed. 
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| The case of Carroll vs. Waters arose under 
‘geontract entered into in this:state, and was Gv~w 


fecided on the provision in the code respect- 


| ing particular partnerships.» The whole doc- WD Frowen 


rine has been. examined in the argument of 
‘this case, but it would be improper to follow 
the counsel through it, for the cause must be 
determined on particular grounds. 9 Martin, 
ws | 

At is proved in evidence, that by the laws of 
fentucky, where the necessaries were fur- 
pished for this boat, part owners of steam- 
boats are responsible for the whole of the 


| wpplies. This evidence is given without 














} qualification, and has been received without 
} anyinterrogatories being put to the witnesses; _ 


whether it is by the common law or by partis*# 
colar regulations of that state, that one owner 


Tan be called on for the whole of the debts 


entracted on a voyage. As the testimony 
appears on record, the duty of the court is 


very simple and plain, and the judgment of 
te district court must be affirmed, with costs. 


i if Whittlesey for the plaintiff, Hennen for the 
‘| defendants. 
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Kast’n. District, . oi 9 i 
March, 1826. , 
Pw HICKS vs.. DUNCAN & AL. Hidy oF 
Hicks ; 
vs. wen 
Duncan Gal. = Apppar from ow court of the first “7 
¥ ay 


An attorney Martin, J., delivers the opinion of te | 


for an absent 


debter may be court. On a writ of attachment, several per, | | 


heard in court, 


although nopro- sons were summoned as garnishees, ‘noneigf 


pertyis attached 


Afidavitsmade whom admitted he had any property, or Wag | 


before a notary 


public in New- indebted to the defendants. One. of the gar. 


York, are no 


sufficiently au- - plahotil however, stated, he had drawn billy | 


thenticated by 
the seal of the on them, and his being a debtor or creditorde. 


notary. pended on the fate of these bills, which was 


as yet unknown. qd 
The court appointed an attorney to defend | 

_, the interest of the defendants, and this gen | 
ttleman prayed that the writ of attachment : 
“might be set aside, as the plaintiff had not q 
annexed a sufficient affidavit to his petition” } 







This was refused, the court being of opie | 


nion that as the sheriff’s return did not show | 


that any property was attached, the def 
dants were not in court, and no order 1 
be made for or against them. 

From this decision the attorney opps 
















The court having (either on the motion of q 
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| the plaintiff ’s counsel, or without their objec- Fania. Dietsiet 
| tion) appointed an attomey to, defend the ine Gv 
| tetests of the defendants, it became.his duty  "** 
_totake all the.measuresihe might have legal- P™*™ « 4 
ly taken, if.appointed by them. For if that 
} be not the-case, for what purpose was he ap- 
} pointed? His appointment was not prema- 
ture, for it might have been made before the 
wit was brought.—Civil Code, 14, art. 8. 
The answer of the garnishee who consider- 
ed himself a debtor or creditor of the defen- 
dants, according to the fate of his bills, which 
was at yet unknown, bound in his hands what- 
ever he might owe to the defendants, in case 
} ofthe due honor of the bills, and it was im- 
| portant to defendant to loosen the garnishees 
1 hands, if the note on which he was summoned 
had irregularly issued. The attorney, in out” 
opinion ought to have been listened to when. sf > 
heoffered to show this. In doing so, the court 
‘gould do no injury, but would rather do a 
nefit to the plaintiff; for an illegal attach- 
ment could have no effect, and the sooner it 
“@) was dissolved was certainly the better for 
; = 
' There were two ‘affidavits annexed to the 
] petition, one from the plaintiff, made before 
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vs. 


East's. District.a notary public in the city of New-York; 
“  dlarch, 1826. 
~~ another by the plaintiff’s agent here. . 


Hicks | 
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The first was not duly authenticated ; the 


Duncan & aL. signature and-seal of; the notary being veris 


fied by those of the clerk of the city-and coun. 


ty. Of these, the courts of this state haven. 
better judicial knowledge than of the notary’s, 
The affidavit is silent as to the — | 


of the defendants. 
The agent’s affidavit lacks the assertion of 


his knowledge of what+he swears to; he speaks | 


of his belief only. This heretofore sufficed, 
vol. 1, 98, 


But now the statute requires the agent to — 
swear from his own knowledge.—Code of Practicy, — 


244. 


es ny We think the attachment issued irregularly, | 


It is are ordered, adjudged, and de J] ~ 


creed that the judgment of the district court 


be annulled, avoided and reversed, and _ 


attachment set aside ; and the plaintiff to pay 
costs in both courts. 


defendants. 
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+] Geren stares v aL, vs. HAWKING HEIRS, Mare, 026. 
' Pry 

e Appear from the court of probates of the — 

ie | ‘parish and: city of New-Orleans. oe 


\- 
' . 3 * e@ A . d t 
0 Porter,* J’, delivered the opinion of the soni tee 
‘ \ . r4 h - 
|] court. The proeeeds of the property left by wi eres 
y | the deceased not being sufficient bes pay = — o 
the creditors, the tutrix of the minor heirs each responsible . 
> , 3 : or his virile 
fled a ‘tableau of distribution, in which she share. 
Judgments are 
i esumed to fol- 
® | afixed a certain rank to several mortgage SS. 
| a. , ' sti —- , 
| | and’privilege creditors. Opposition was made o> 
to the homologation of the tableau, and after the prayer in 
: the petition does 
: - not follow th 
0 hearing the parties, the court of probates con ang > 


q firmed it in part, and modified it in respect to presumption . 


does not exist. 





some of the creditors by whom it had been 



















Ki | opposed. alia, util 


From that decree this appeal was taken. " Speney of one of . 
7 ~ The parties now contesting before the court, sy 
‘are: Ist. Elliot, who by virtue of a judgment benefit of divi-y 


“and execution issued thereon, levied on pro- “The — 
"perty of the estate during the life of Hawkins, fieri facias = 
1} claims to be paid in preference to all others. — s Roe 
F Wd. The United States, who assert a right to & s — - 
"priority of payment out of the funds in the coageee tang 
7 hands of the administrator of the estate, for a nan — 


} balance due by the deceased as navy agent. ference in an in- 
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March, 1826. 
PY) 
U. penne 


aneneesiat 
HEIRS. 


gage creditor. 


East’n. District. 3d. Wilkinson, to whom Hawkins gave bon, 


solvent estate 
above the mort- 


_one half of the judgment and costs paid.to the — 
plaintiffs’ attorney, and for which satisfaction | 
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secured by special mortgage, on part of the } 
property of the deceased. if 

As Elliot insists: his elaimié higher thanall 
others, we will first examine it.’ 

The judgment in which ‘it,originates, was 
rendered against the deceasediand one Hee. 
tor M’Lean who were bail for Beale, againgt 
whom Elliot had commenced amaction, and 
it is in the following words: “ Judgment to be 
entered in favor of the petitioner against the 
defendants as bail aforesaid.” 

Under this decree a fieri faciaswas taken out 
on the 17th June, 1822, on which there is the 
following endorsement: “Credit this writ with 





~48 entered on record the 18th March, 1822.” 


On the judgment docket, the following re- ; 
ceipt is entered, “ Received satisfaction of 
one half of this judgment and costs of J. H.” 
Hawkins, Esq.” J. A. Mayan.” 7 









An alias fert facias was subsequently issued, } i 
on which the sheriff returned “seized the | 


house and lot occupied by the defendant, the 
sale of which was stayed by an injunction from 
the court issuing the writ.” 
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"A pluries , fieriafacias was afterwards taken, mania Distrjet: 
on whiche'there™is the following return; vw 
«stayed by order of the-court.” “=. +" pee at 

On these facte:the opposing credit con 
tend, that the judgment against Hawkins & 
M’Lean *wasnot-ta solido. | 

od. Thatyif it was, the reas has been 
renounced, «=> 

3'That thé seizure gives no preference 
, over’ previous mortgages, nor above that 
. claimed by the United States. 

The bail bond on which this judgment w was 
rendered, makes express mention, the parties 
' signing it, were bound jointly and severally. 
1 | The judgment is against them as bail, but 
» | doesnot say they are to pay the plaintiff jones, x 
ly or severally. 


































It is a principle of our law, and a familiar # 
- | one, that an obligation én solido cannot be pre- 
sumed ; that it must be expressed. The obli- 
| gation imposed by a judgment is understood 
| to be subject to the same rule, and a decree 





4} that two should pay a sum of money, makes 
| each responsible for his virile share. 

Batin opposition to this presumption, itis con- 
| tended that judgments are always presumed 
Vou. v.(n.s.) 41 
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East's. District. to follow the.obligations they «et 
w= the parties in this instance: 
U.Starmshial. solido, the decreevofthe court must:be-under. 
Haweany stood to condemn‘them:to-do that — | 
had engaged to do. . i @» . 
What force this argumentwould have, tl 
the petition required they should. -be gp. | 
demned jointly and severally-we need.notgay, | 
But when it merely asks for judgment again | 
both, the presumption relied son does ng | 
exist. The Roman law is express on this.ppimh 
and Pothier sanctions the same doctring— 
Dig. 17, tit. 1, 1.59. Pothier Contrat de Manda, 
- no. 83. agi 
But another question remains to be solved, 
ve before this point is disposed of. The work] 
of the petition, and the judgment it is¢ ne 
-tended, show the demand to be in s | 

and the decree to be according to the pra 

of the petition. | 
Not a word is said in the rule taken agai) ‘gf the 
the defendants, respecting the bail bondi gitor 
the terms in which it is drawn. The defelll bis de 
dants are called on to show cause why j Debrtic 
ment should not be given against them as. a ‘fenou 
The answer contests their responsibilitya] 0. 430 
charged, and the judgment condemns them@] -»Th 
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: lat py the pein the som demanded in “Soci 


‘fhe teeponsibility contended for, must re. @ Srarasb 
| qltttien from ‘the obligations imposed upon Hawi 

: them!ar bak Nowy-ds. such they were not re- 

inthe’ first instance to this extent. 

| Thereie awexpress provision in our late code, 

‘thivwhere there are several sureties, each is 

individ ually liable*for the whole debt, in case 

¥f inioloency’of any one of them. The special 

Waittes which provide for the manner of 

aking bail bonds, make'no exception to this 

wile!" Civil Code, 430; art. 12; 1 Mart. nite 

474, 475, 476. 

| © ifthis article stood alone, there can be lit- 

tle‘douabt the creditor would be obliged top... 

o0| thow the insolvency, before he could recovety @y 
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it is only on that event he is responsi- 

. But the next section declares “that any 

| Wthem may however, demand, that the cre- 

ditor should divide his action, by reducing 

) his demand to the amount of the share and 

tion due by each surety, unless they have 

: fenounced the benefit of division.” Civil Code 
yo ‘| ». 430, art. 12. 

8®) This confusion has arisen from copying the 
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East’n. District. second section - litera 


March, 1826. 
PY w 


UstarEs&4l ng easy matter tolgive, aveatisiactor 


struction to such —nereoneeal 


avant 
HEIRS. 


see 80, and so to construe laws, that no. part.of | 
‘them if possible should be vain, and withost 
“effect. We conclude, therefore, it: was the in 

tention of the legislature to make the co- Sure 
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Code, and changing the first. Tt 


clares the surety‘ onlyaresponsible« 
whole amount on a certain event, 


provides that he may nevertheless.c 
benefit of division if sued for, the: whales, 
that is, that he may exercise a right which 
the preceding section would seem toy hare 
rendered useless. Civil. Code; 430, arte, 
Code Nap., 2205, 2206. tore 

And yet this provision must have beenjg. 
troduced for some purpose. 
rules of construction require us. to presume 


ty responsible in two cases for the whole 
amount. 
claim the benefit of division. 


out effect. 
The division was not demanded here, nor 


¥ | 
° ea AN 


‘The soundest 


Ist. If any of those bound with him 
were insolvent; and 2d. If, when sued although | 
that event had not taken place, he failed to} 
Any other con } | 
struction would leave the second section with 
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eould it-havesbeen successfully, for the obli- Resta Dieire. 
gation made the sureties responsible im solide. V~ 
| Pe Recatienthiehatejadgmen bound each U-Sraresfar. 
| for the-whole:amounti:. , agaane 
-The'second question. is\free from any diffi- : 
‘culty”*’The ereditor is not deemed to remit 
the'debt .inolideto the debtor when he: re- 
ceives'from him‘a sum equal to the portion 
due by hiujrunlessithe receipt specifies, it is 
forhis party ‘Crvil-Code, 28 v., art. 3. 
[We have-now to examine the effect of the 
lien created by the seizure made on. the 
house and lot, and the operation of the: exe- 
cutionon the personal property not seized. 
At common law the seizure under a fieri 
facias divested the debtor of his property, but; 
the mere delivery of the writ to the she 
_ didsnot. » Supposing us governed by that sys-= 
tem, the right to property in this instance * 
would not be changed, for no seizure took 
place. But the effect which our writs of exe- 
cution should have, is prescribed by the po- 










1 sitive laws of the state. 


_ These laws declare that the writ of fer 

focias shall, from the time of the delivery to the 
sheriff, bind and be a lien on all personal pro- 
perty of the person against whom the same 




































4 
‘ 


ne 
< a 
‘ 


aa 


324 


East’. District. Shall be directed into whosoéver” 
wr ~ same may come. we) ihre 


U.Srarmséal- 'Phese expressions 8 vi terminordin'e: 
Hawnase the idea, that the property‘is 


2 


= 
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seizure. If any part of it'was, dhe whole would 
not be made subject to the lien, as ‘propery 
of the debtor. Again, according:to 
provision of the same act, the” purchaser 
sheriff's sale acquires the righty titles and 
interest which the debtor had tovthe ‘thing 
sold, at the time the writ is delivered (@'the 
sheriff. Now, it cannot be presumed, the legis | 
lature intended to divest the debtor of the 
title which the purchaser was to acquit, 
Such an enactment would be worse than’ tse. 
weless. Nothing found in the Spanish law, ot 
the writers who comment on it, supports tht 


















4 perty. By a law of the Recopilacion, goods. q 


taken in execution were directed to be ‘ : 


questered, inventoried, and deposited with | 


some responsible person, and the adjudicatias 


transferred the property of the debtor to the } 
purchaser. Curia Phillipica, p.2; Juicio Ex 
ecutivo, §. 16, no. 19; JVova Reeop. 4, 22, % 

As to the land which was aetually seized, 
the statute provides, that from the time the 





‘dea, that seizure makes any change in the pre | 





; | judgment is.docketed “all real property and East’o District 





mia... eee 


= i SS. 


} that species of property and moveables; the ‘“- i q oe 





_ gaves within the territory, belonging to the ww 


’ common law, to immoveable estate, and the’ 


402; 8 John. 548; 2 Martin’s Digest, 170, 172. 





OF THE STATE OF LOUISIANA. 325 







1626. 







persom against whom.said judgment shall be bem 4 
so seized and docketed, shall be bound and Hawnins 
liable for the eaid debt and costs, in whosoever 

hands they may have come for one year;” and 

by.a subsequent section it is provided, “ that 

the sale by the sheriff, shall vest in the purchaser 

all theiright, title, and interest of the person 

against whom the execution issued at the time 

of docketing.” The observations already 

made. in regard to moveable property, apply 

with equal, and perhaps additional force to 

these provisions, and it.appears to us, exclude 

the idea of the seizure making any change in 

the title. But the principle contended for, 

does not apply, even in countries governed by 






distinction grows out of the difference between } 





one passing by delivery, the other by deed. 4 Mass. 


We are therefore of opinion that the seizure 
of the land affords no preference over other 
creditors; nor did the docketing of the judg- 
ment give any over the United States: for if 
that act gave a mortgage, it could have no 
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East's, District. effect against third parties, as by a-provisioniog | 
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ian the code, posterior in time, it ie deelared,that | * > 
U.Sravesh 40 judicial mortgages cannotoperateagainstthing ox \ 
Hawnrne parties, except from the-day they are registers. tie: 
ed in the office of the register.of mor tT tion: 

If it conferred a lien inferior tova | whic 

the United States have the preference over the 


dn the principles already decided by the ew gre « 
preme court of the union. Civ Codamasi, 99's 
art. 14. i “istigy | gati 

We proceed therefore to examine the claim }) thou 
of the United States. It is founded on an ag Eng 
of congress, which gives a preference tothe | one 
general government, in the funds of an insole gag 
vent or deceased person’s estate. i seqt 
Ab. (ed. 1825) 561. } isa 
A decision of the supreme court of the Uni 











ope 

é am States has been referred to in argument, in’ bing 
which it is declared, that the claim of the go J pre 
vernment yields to that of a mortgagee credi- 600, 
tor. But on the other side it is contended, 452 
that though such is the case as it regards mort Py 
gages at comnion law, it is different in respect : | gage 
to ours; because, in the former the debtor is } of tl 


divested of the title, whereas in this state it pare 
remains in him, and the reasoning used by the | clos 
court, in the decision of that case, is offeredin 
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| support ofthis distinetion. ‘Thelluson vs, Smith, Earn. a 
2 Wheaton, 426. Pw 
“There islittle or.no difference in the effect of US™47E8&4r- 

the eémmon'law mortgage and ourhypotheca- HAWxIs® 

tion, though the form of the instruments by 

which they are created is not the same, and 
the modé of enforcing them different. Both 
are considered’by the debtor, and the creditor, 
as'securities for the’ payment of a debt or obli- 


gation, or the discharge of some duty; and 


though, according to the doctrines of the 
English jurisprudence, the /aw views them in 
one light, and equity in another; yet both mort- 
gagor and mortgagee know, that the legal con- 





sequences flowing from an act, which in form, 


one 


- SFR eget SLRS SS SS 







is a conditional sale, are controlled by the » 
operation of other principles, that are as bind-* 


a 


SS .F: 
Boy a 
i Ae Ce ee 


7 ing on the parties as if the same rules were™ yn 
7 prescribed by an act of parliament. Douglas, * « 3 . 
| 600, 1; Powell on Mortyages, 220; Civil Code, Fi 
» 452, 1. 

| The attempt therefore to make the mort- 


oy ee 


i 


ae a A, 


ct J} gagee creditor in this state, yield to the’claim 
is | of the United States, is founded on distinctions 
it’ | purely technical. But when our mortgage is 
i | closely examined, it will not be found to differ 
im | somaterially from that of the common law. as 


Vou. tv. (N. 8.) 42 
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East’n. District. 
March, 1826. 


OI ay 
U.Srates& av. 


v8. 
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on the first consideration it would 


to do. i: 
But before we go into the examinationjitig 


proper we should statey that we disclaim gy | 


intention of putting a different construction gy | 
the statute to that given by the supreme couy, 


for as the question arises on an act of Congreg, 


it is our duty to follow the exposition which 
As that tributial said, 


ina very late case, “the judicial departmeg 


they have given of it. 


of every government, where such department 
exists, is the appropriate organ for constr. 


ing the legislative acts of that government | 


Hence the construction given by this courtto 
the constitution and laws of the United States, 
is received by all as the true construction; and 


hence the construction given by the courtsof 
»“the several states, to the legislative acts of 
these states, is received by us as true, unleg } 


they come in conflict with the constitution 
laws, and treaties of the United States.” 
Wheaton, 160; see also 16 John. 248; 1 


abid, 108. a 
That court has decided that the claimal } 
the United States should be postponed tothe 


mortgagee creditor, and that it had preference 
over the judgment creditor claiming a lien. It 





appear | 
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| has not however, as yet decided the question, awe Dundes 
whether aepecial or qualified property in part sw 
of ‘the'debtor’s estate, would enable the ere- ¥S™t*&*"- 
ditor'to’be paid before the government. The "4"xt® 
question, therefore, is still open tous. The 
distinguished jurist who argued on behalf of 
the United States, in the case against Fisher’s 
| assignees, expressly disclaimed all intention 

of contending that*the priority given by Sta- 
tate would operate against the pawnee, and it 

is clear that he has nothing but a special pro- 

perty in the thing pawned. Even if the ques- 


- tion had been decided adversely to such right, 


Pre eee e 


Reese e8 8 Ss 


b- 
Ss 


in property under contracts at common law, 
it would be undecided in relation to a claim 





& 


presented under our system of jurisprudence; , 
for our rules are as different on this head as « 


can be easily supposed. In the former, for” | ‘ 
example, though the object of the deed of ~~ a 
io} mortgage is to secure the payment of a debt, . - % 
i : a fo 
y and its effect nothing more, unless the mort- “7 


} gagor chooses, the mortgagee is considered 
+] ilaw as the real owner, because the form of 
| the instrument confers it. In the latter, as 
will be hereafter clearly shown, though the 
form of the instrument does not transfer the 





litle, yet from technical rules growing out of 
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East’n. District. the contract, as first understood and recognige acq 
a ed in the civil law, the right of the mortgagee ’ citat 
UStates&al- in the thing mortgaged, is. considered toithig — 
Hawn day the same as that of the vendee. Whethey 
this be an anomaly in our jurisprudence, 
not, is a matter of little..consequence; 
the effect of our hypothecation be as jug 
stated, the mortgagee must have the same | 
preference here as in the eommon law states, | 
according to the principles already establish 
ed by the supreme court of the United States, } 
2 Cranch, 358; 3 tbid, 73 ; Wheaton, 426. Re | 
According to the early doctrines of the Ro- 
man law, the right of the creditor in the thing | 
hypothecated was considered to partake go ' 
much of the nature of a complete acquisition 
of title and property, that it could not be | 
“obtained by a naked agreement. Tradition } 
was necessary, on the maxim, non nudis cone 
ventionibus, sed traditionibus. Pothier Traitéde® i 
P Hypotheque, cap. 1, sec. 1, art. 1, § 1. : 


An edict of the praetor subsequently per { 
mitted. hypothecation to be formed by con | 


vention, without possession following the ach” 
but no.other change was made.. The charac- 
ter originally belonging to the contract still | 
attached to it, and the right conveyed and — 
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ig | | acquired, was styled jus tn re; Pothter loco East’n. District. 


' March, 1826. 
ee | citato. | 
; The principle, as far as we can learn, has rete 


"been adopted and maintained by every nation "*wan* 


0 + “in Europe, whose jurisprudence is drawn from 
| the same source as ours. 

» Basnage, in his Paités ‘des Hypothéques, ch. 6, 
| | defines a mortgage, “ jus reale quod fundum se- 
| quilur, adversus quemeumque possessorem.’? 

. Weguzantius, a distinguished Italian jurist, 
gives the following definition, the accuracy of 








which has been applauded by other writers 
o- | who treat on this contract. “Et quia hypotheca 
ing | constituitur desuper rebus, ideo dicitur, jus in re, seu 
80 | jus reale, vel actio realis quia per illam non obliga- 
ion | tur persona debitoris, sed res, et sequitur fundum, et 


be | datur contra possesstonem.” Part. 1, no. 3. a i : a 
io } Of the same opinion is Heinneceus, “ Quod * i : 
one ad reliqua attinet, jus in re, ex pignore et hypotheca , , 4 
ide idem nascitur. Heinneceus, Recit. lib. 3, tit. 15, | 

no. 822. 
er _. The French jurists, who have-€ommented s 


one » on the Napoleon code, from whieh the arti- 
it, | cles in ours on the same subject do mot ma- 
ac- | terially differ, approve of these definitions, 
till } and expressly state that a mortgageis'a real 
ind } might, jus in re, Civil Code, 452 and 3; Code 


‘ 
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East’n. District. Wap., 2114; Grenier, Tratté des 


March 1826. 


war-w part i,cap.1,no.4; Persil Régime Hypothéeding, | 


U. — cap. 3, 2414. 


ume 
HEIRS. 


ae” 


af 


* 


(au moins a certains égards) chap. 1, no. 1. 


x 
The Spanish writers recognised: the same | 
distinction, and the hypothecary actioniig | 
classed among those denominated reahe. nw | 
brero, p. 1, cap. 4, sec. 4,no. 70. To the'saine — 
effect is Heinneceus, lib. 2, tt. 1, no. 3349) 
Again, according to the writer last mention 


ed, ubi jus mihi est in re, bt res miht devineta est; — 


| 


ubi jus ad rem persona obligata, no. 333. 

And, in accordance with all these authori 
ties is Pothier, who, in his treatise Du Droitdy 
Domaine de Propriété, tells us, that the jus inreig 


the right which we have in a thing, by which 
it belongs to us, at least for certain purposes, — 
Ad 


‘he classes among those who have the jus tne _ 


the vendee, and the mortgagee creditor. Po 


thier, loco citato, no. 2. i 























From these authorities we think the com | 


clusion is itresistable, that according to the 


techical ryjes of our law, the mortgagee has 7 


a right'to the property mortgaged. ald 4 
Andut was no doubt from this consider® © 


tion, that neither in imperial Rome, nor iff 
France, nor in Spain, did the government 
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} ithe creditor who asserted a right in virtue of Vw 
| a conventional mortyage, unless the act em- 
| braced future as well as present property, in “tins. 
A which case the Fise was preferred, on that 


' gage. But the right-even to that extent: was 
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im. for debts due to it, a preference over East’n.District. j 
ela ° ' P March, 1826. , q 


U.Strates &at. 
v8. 


Hawkxr1ns’ 


acquired subsequent to the date of the mort- 


a question strongly controverted among the 
Roman. jurists. —Curia Phill. Commercio Ter- 
restre, ib. 2, cap. 12; Verbo Prelacion, nos. 29 
§& 30. Febrero, p.2, lib. 3, cap. 3, § 2, nos. 
115, 116, & 117. Domat. lib. 3, tit. 1. § 4, 
nos. 21 & 22. Dig. lib. 20, tit.4, law 21. Ibid 
lib. 49, tit. 14; law 28. 

If then according to the technical rules of 
our jurisprudence, the mortgagee creditor is 
considered to use the language of Potheir,/as_ ig» 
the owner for certain purposes of the thing mort- ~~ 
gaged, we are unable to perceive any differ- 3 
ence between his claims when opposed to the 





United States, and those of a person holding 
a mortgage at commdh law. 

It was contended on the argument, that the 
judicial mortgage of our laws differed:in no 
respect from that by convention, and that if 
the mortgage in this case had been of the for- 
mer kind we should have precisely the case 
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East'n. District. Of T'helluson vs. Smith, where a judgment jy 
March 1826. 
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rw Pennsylvania which gave a lien was 


U.Statzs&41 ed to the claim of the United States. 


v8. 
Hawkins” 


HEIRS. 





Tothis 


we answer that, it is true, the judicial mort. 


gage of our law, does not differ from the:com, 


ventional, except in the manner in whieh it 


formed ; but both our conventional and jug). 


cial mortgage, differ from the lien of the com. 
mon law, in the rights which they conferjg 
the property. The latter gives no jus in re, it 
is an obligation; tie or claim, annexed to, or 
attaching upon the property.—Jacobs’ Lay 
Dict. vol. 4, verbo lien 159. 

If to this reasoning it be still objected that 
the effects of a lien given by a judgment at 
common law, and the effect of our judicial 


mortgage are the same, and that the distine. 


tion drawn between them is refined and arti 


ficial; the reply again is, that the mortgage'at 


common law, our hypothecation and the lien 
conferred by judgment, are nearly’ alike ip 
their effects. But if the supreme court of the 
United , States felt itself bound to give the 
mortgage at common law a preference in com 
sequence of the form in which it 1s made, we do 
not feel authorised to shut our eyes to those 
technical rules, which make the mortgagee 
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March, 1826. 
poses, of the thing mortgaged. 
‘ U.Srates&at. 
It is therefore ordered, adjudged and de- ,,,,".,. 
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ia the view of our law, owner for certain pur- East's. District. 


creed, that the judgment of the court of pro- = ##!** 
bates be affirmed with costs. 


Eustis and Strawbridge for the United States, | 
Preston for Elliot, and Ripley for Hawkins’ } 
heirs. - 


JORDAN vs. WHITE. 


Appeal from the parish court of the parish 
and city of New-Orleans. 


Matuews, J. delivered the opinion of the An action fo: 


court. The plaintiff in this case, claims pay- oe amo / 


. . is not barred by — 
ment of wages earned by him as pilot OM the prescription 


of one year. € ' 


board the steam-boat Teche. The answer of fg the steam. 


: boat be d - 
the defendant, who is part owner of the boat, ed by fre, and 


‘ ‘5 the clerk is dead 
contains three species of defence: a general who kept the 
° : ° books, parol evi- | 
denial, a plea of compensation and one in re- gence of the 
. ¢ . contents of them 
convention. may ~be recei- 


‘ ° ved. 
The evidence of the case, as it appears on fn a suit a- 


° gainst the part 
the record, shows that services have been ownerofasteam 


boat, another 


rendered by the plaintiff in the manner set owner isa good 
(Vox. Iv. N. s.) 43 
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East’n. District. forth in his petition, but the testimony in relg. | 


March, 1826. . = “ A 
w~~ tion to their duration and value is somewhat 


Jorpaw variant. Much of the evidence offered on the 
Warts. _ part of the defendant in support of bis pleas of 
compensation and reconvention, was rejected 


witness for the 
defendant. 


Partnerships . ' ‘ 
RP eric. by the court below, and judgment rendered 


evidence _be- in favor of the plaintiff, from which the defep. 


tween partners. 
The mate isa dant appealed. 


good witness for 
the Captain, in 
a suit against 


mee “S* In order to ascertain whether final judg. 

ment should be given on the appeal, or the 
cause should be remanded for a new trial, it 
is necessary first to examine and decide on 
the bills of exception which appear on the 
record. The two first were taken by the 
counsel for the plaintiff; one to the admiss- 
bility of any evidence on the plea in recon. 
vention, alleging that the right of action on 
which it is based is lost by prescription. This 
is in truth a plea of prescription, and in sup. 
port of it, a principal reliance is placed on the 
twenty-second law, tit. 9, Part. 7. This ti 
tle treats of slander libels, &c. and does not 
in our opinion embrace the cause of action set 
forth in the reconvention of the defendant; it 
more properly belongs to that class of im 
juries done to the property of individuals 
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rela. |} known under the denomination damages, East's. District, 
March, 1826. 


vhat | Panos in Spanish, and is not destroyed by pre- wvw 


JORDAN 


‘the | scriptions of short periods. The judge a quo om 
as of | was, therefore, correct in admitting evidence “™""® 
cted | jnsupport of that plea. The other exception 

ered | of the appellee is to the admissibility of the 

fen. | testimony of the witness Shaw, who was offer- 

ed to prove that he had seen a receipt in the 

~ | seceipt book of the Teche, purporting to have 

adg. | been given and signed by the persons whose 

‘the | property was injured by the misconduct or 

I, it | negligence of the owners of the steam-boat, or 

20n | their agents, acknowledging remuneration of 

the | the damages by them sustained, &c. The 

the | evidence on record, establishes the fact of the 

issi- | destruction of the boat by fire, and also the 

ron- | death of the clerk who kept the books of said 

on | boat. Under these circumstances, it is be- #\ 
‘his | lieved, that oral testimony was legaily resort- 
up- | ed to, to prove the former existence of the re- 
the eeipt and its contents; therefore, there is 
ti | error in the opinion of the judgemgnt thus ex- 
not | cepted to. : . 

set | We come now to the exceptions taken on 
jit | the part of the defendant. The first is to the 
in | rejection of the testimony of two witnesses 
als | offered in favor of the appellant, on the 
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East’n. District. ground of incompetency, as having been part | testitt 
March, 1826. i 
ww owners of the steam-boat Teche, with thede. | pitail 
yore *  fendant in the present case. Their testimony | Th 
Wurtz. seems to have been excluded by the judge q judge 
quo, under a belief that they are incompetent | pook: 

on account of interest. It is true, as settled | (liffo 

in the case of Rochelle & Shiff vs. Musson, report. | dead. 

ed in 3 Martin, 73, that one partner in com | Thes 

merce, cannot be legally received as a wit. | ofthe 

ness for his co-partners ; but this rule of ey | 4 pat 

dence is confined to cases where their inter | quen' 

est is common in the suit, wherein they are | jnspe 

all to gain or lose by its event; the rule is | certa 

the same both at common law, from whieh | the p 

we borrow much in relation to evidence, and | shoul 

in the Partidas. See Partidas 3, tit. 16, 1. 21, | made 

{In a suit by one part owner of a vessel for the | erred 

portion of freight to which he may be entitled, | third 

or for damages which he may have suffered by | ques' 

the negligence of the master or commander, | the ¢ 

the other owners are not directly or indirectly | by w 
interested 4n the event of such suit. It is | lowe 

true they might in that way ‘support each, | the < 

the others claims; but this is a circumstance | whic 

that must go to affect their credibility, not | whe 
competency, as witnesses. We are thereforeof | T 


opinion, that the judge erred in rejecting the | ed « 
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part | estimony of the two witnesses, L. and M. Rog East’s, District. 


: March, 1826. 
‘de. | pitaille. 
ony | ‘The next exception is to the opinion of the 7°=?** 
WHITE. 


gea | judge, by which he refused to admit two 
tent | books of account, said to have been kept by 
tled | Clifford, the clerk of the boat, who is since 
ort. | dead. Proof was offered of his hand writing. 
om- | These books purport to show the transactions 
Wit. | ofthe boat at a time when the appellee was 
eve | a part owner and commander, and conse- 
ter. | quently were under his immediate care and 
are | inspection. The books ofa partnership are 
> is | certainly, prima facie, good evidence between 
ich | the partners, and might be conclusive, unless it 
and | should be shown that the entries in them were 
21. | made inerror or fraud. We think the judge. , 
the | erred in rejecting the books offered. The’ ( «a j 
ed, | third and last bill of exceptions, exhibits a © oo 
‘by | question not so easy of solution as either of 

ler, | the others. It is to the opinion of the judge, ¥ 
tly | by which Peck, the mate of the boat was al- 

is | lowed to testify for the plaintiff, id relation to 

ch, | the alleged injury done to the cargo, and for 

ice | which the owners made amends at the time 

not | when the plaintiff was captain or master. 

of | There is a general rule of evidence, found- 

he | ed on the convenience of trade, that agents 
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East’n. Distriet. and servants may be received as witnesses for 


March, 1826. 
PY 


JORDAN 
vs. 
WuireE. 


their principals and masters, without a releage 
of responsibility for apparent misconduct or 
negligence, where the affairs conducted by 
them have been in the ordinary course of 
business. This rule has its exceptions, one 
of which is, that in an action against a prinei. 
pal for negligence of his agent or servant, 
the latter is not competent to disprove the 
negligence, as the verdict might be given jn 
evidence in an action by the defendant against 
the witness as tothe quantum of damages, and 
he is directly interested to defeat the action, 
See Phillips’ Evidence, p. 95. According to 
this exception, the plaintiff, in the present 
case, could not have been admitted to testify 
for the owners of the boat in an action against 
them, for loss occasioned by his alleged 
negligence ; and if the mate be answerable 
over to him for the negligence complained of, 
on the same principle, the latter is not a com 
petent. witness. But we are inclined to be- 
lieve thaf as all persons employed in the na- 
vigation of vessels are the direct servants of 
the owners, in different grades of authority, 
on a charge of negligence against any one of 
them, the others are competent to prove or 
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for | disprove such negligence. The mate was, East’n. District. 


aie | therefore legally admitted as a witness.— pecan 
or | Consequently there is no error in the opinion 7°"?4" 

by | of the judge a quo on this bill of exceptions. “*""* 

of The whole evidence of the case, as given 
one | inthe trial in the court below, appears on the 
ci: | record, and we might proceed to give final 
nt, | judgment on the appeal. But as part of the 

the | testimony offered by the defendant was im- 
vin | properly rejected, which if it had been ad- 
inst | mitted, might possibly have been rebutted 
and | by evidence in the power of the plaintiff; it 
‘on, | is believed to be the safest and most proper 

to | course to pursue, to remand the cause. 
ent 
tify It is therefore ordered, adjudged and de- 
net | creed, that the judgment of the parish court af 
ed | be annulled, avoided and reversed ; and it is t 
ble | further ordered, adjudged and decreed, that 

of, | the case be remanded for a new trial, the 
m- | appellee paying the costs of this appeal. ely 


bee | - 
nae | = MCaleb § Byrnes for the plaintiff, Carleton 
‘of | & Lockett for the defendant. 
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East’n. District. The 
March, 1826. rbich 
west WILLIAMS vs. TREPAGNIER. 
WILLIAMS es fom 7 
vs. 
TREPAGNIER . _— it 
& au. Appeat from the court of the first district, ee 


ieee Martin, J., delivered the opinion of the The 
is not injured by , 
ajudgmentcan- court. This case was before us and was re. LT 


not procure its 


reversal in the manded, at March term, 1823, Vol. 3, 271, al byt 


erenn udgment was given against Trepagnier, and | Mec! 
the mortgaged premises were decreed to be | Se" 

sold. The defendant, Livingston, appealed, IL. 7 

ficient. 

The record shows the plaintiff gave in eyi. Ul. 

dence the records of the following suit: and ta: 

Wiliams vs. Weimprender, on which he had when t 

judgment. We 

not Co 


Perret and Livingston vs. Wermprender. 
Herman deposed, he was well acquainted plainti 
with A. Trouard, the endorser of the note lobe p 
sued, and has seen him sign frequently, and ined 
believes the signature on the back of the note tm 
to be hiss, He has not, however, seen him ally st 


write since 1814. that W 
The defendants introduced the evidence of | Pgnie 
the suits, plaint 
Williams vs. Trouard. do so. 


Perret and Livingston vs. Weimprender. Vo 








ct, 
the 


71, 


nd 
te 
im 


. | ot complain of a judgment obtained, by the 
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They also introduced an instrument, by East's, District. 
March, 1826, 


ghich the plaintiff acknowledged the receipt Grv—w 


fom Trouard, in deposit, as a collateral se- ™11*™S 
i TREPAGNIER 
curity of the note sued on. er 


The failure of Weimprender was admitted. 

The. appellant urges that, 

| The suit is wrongfully brought; as it is not 
au hypothecary one, and the plaintiff had no 
direct action against the defendant, Trepag- 
pier. 

I]. The proof is irregular, illegal, and insuf- 
ficient. 

lll. The plaintiff can in no case sue alone, 
ad maintain an action against Weimprender, 
yhen there is a concurso to which he isa party. 

We are of opinion that the appellant can- 


plaintiff against ‘T'répagnier, for a specific sum, | 
lobe paid by the latter, while nothing is deter- 
nined adversely to the appellant. 

It may be true that Trepagnier was wrong- 
lly sued ; that the plaintiff failed in his proof; 
hat Weimprender has failed; but still Tre- 
pagnier does not set up these grounds of com- 
plaint: we cannot see the appellant’s right to 


do so. 
Vot. iv. (N. 8.) 44 
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East’n. District. It is therefore ordered, adjudged, and de. 
March, 1826. . 
~~ creed that the judgment be affirmed, with 


— costs. 
TREPAGNIER 
& AL. 


Hennen for the plaintiff, Waggaman for the 
defendants. 


LOUISIANA STATE BANK vs. MORGAN, 
DORSEY, & CO. 


Appreat from the court of the first district, 


Onanapplicas Porter, J.. delivered the opinion of the 


tion to remove a 


cause tothe U. court. One of the defendants applied to the 


States’ court, e- 


vidence must be Court below, to remove the cause into the dis. 


iven th h m = 
S oadami > trict court of the United States, on the ground 


iti f e,e . ° ’ 
other state. that he was a citizen of Pennsylvania. On his 


The appell eae 
may yee * filing bond, the application was granted. The 


either the origi- vere 

nal petition of Counsel for the plaintiffs moved to have the 
appeal, or a ° ° 

copy. order set aside, and the court having refused 


to do so, this appeal was taken. 


{t is contended, this removal was incorrectly 
made, because no proof of any kind accom 
panied the demand; that there is not even 
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the affidavit of the defendant, of the fact on East's. District. 
March, 1826. 


which he claimed this privilege. i day 
We think the court below erred. The words ,Lovist4x4 


vs. 
MorGAN, 
DorsEy, & co 


of the act of congress are, “ Ifa suit be com- 
menced in any state court, against an alien, or 
by a citizen of the state in which the suit is 
brought, against a citizen of another state, and 
the matter in dispute exceeds the aforesaid 
sum or value of $500, exclusive of costs, to be 
made to appear to the satisfaction of the court ; 
and the defendant. &c.” 

The grammatical construction of this sen- 
lence requires, that all these circumstances 
should appear to the satisfaction of the court. 
The reason and convenience of the thing re- 
quire it. -We do not mean to say that the 
same proof is necessary, as in establishing the 
facts on which judgment is prayed, or that thems, 
opposite party can introduce testimony to dis- 
prove that presented by the defendant, but 
prima facie evideuce should at least be offered, | 
before the court surrenders its jurisdiction. ” 

An objection has been taken, that this cause 
was not properly before the court; because a 
copy instead of the original petition of appeal 
cones up. The practice in the country, and 
the city, has been different in this matter, and 
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East’n. District. 


March, 1826. 
Pry wy 
LOUISIANA 

STATE BankK 

vs 
MorGANn, 
Dorsey, & co. 
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until now, both modes have been pursueg 
without opposition. We think that eitheri 
correct. The proceedings are certainly not 
vitiated by giving us the original, and the 
words of the law, taken literally, seem t 
support this construction; but the reason of 
the thing is certainly the other way, for the 
original of the proceeding, which deprives the 
inferior court of further jurisdiction, should 
remain in that tribunal; and the inconvenience 
that would result, in case it was lost, is an ad. 
ditional circumstance whya copy should come 
up. According to the provisions of the 584th 
article of the Code of Practice, the petition of 
appeal must be delivered, or transmitted by th 
sheriff, to the clerk of the court of appeals; and 
by the next succeeding article, the clerk of 
the court of the first instance, is directed to 
annex the petition of appeal to the transeript 
of proceedings, and deliver them to the appelle 
It would be impossible to comply with these 
regulations, unless a copy was used in one, ot 
the other case. 


It is therefore ordered, adjudged, and de- 
creed that the judgment of the district coutt 
be annulled, avoided and reversed, and itis 
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farther ordered, adjudged, and decreed that Bast’n, Ditret 
the case be remanded to the district court, ign alin! 


LovIsIANA 
TATE BANK 
vs. 
RGAN, 
Dorsey, & co. 


with directions to proceed therein according 
to law, and that the appellee pay the-costs of 4, 


this appeal. 


Livermore for the plaintiffs, Hennen for the 
defendants. 


HAZARD vs. BOYD. 


Apreat from the parish court of the parish 
and city of New-Orleans. 


Matnews, J., delivered the opinion of the The partner 
ee ° of my partner is 

court. This is a suit brought by a partner not my partner. 
- ‘ “ " e An authority 
against his co-partner, in which he claims on purchase mer- 
‘ ‘ - chandise, will 

account a certain sum, as set forth in his peti- not authorise the 


. : agent to bu 
tion. The partnership appears to have been medicine. on 


special, and limited to profit and loss on the — ai 
wages and perquisites of the plaintiff. as mas- 
ter of a vessel, and those of the defendant as 
supercargo. Theclaim is made for items im- 
properly charged by the defendant on the 
debit side of an account by him rendered of 


the concerns of the partnership; and also, for 
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East’n. District. sums neglected to be credited on said account, 


March 1826. 
PY’ 


HazaARD 
vs. 
Boyp. 


amounting in all to $532 81 cents. There 


was judgment of nonsuit in the court below, 


from which the plaintiff appealed. 

A bill of exceptions was taken to the opi 
nion of the judge a guo, by which he admitted 
the testimony of the owners of the vessel or 
brig, offered on the part of the defendant, and 
also a letter addressed by one of the former 
to him as supercargo. These witnesses, we 
believe, were competent to testify between 
the parties to the present suit: it does not 
appear, nor is it pretended, that they have 
any interest in common with them, as part. 
ners in the manner above stated. The cir. 
cumstance of the defendant being a partner 


.with them, or either of them, does not in any 
way connect them with the society which 


existed between plaintiff and defendant; for 


" socit met soctus, meus socius non est, Digest, 50, 


17, 470. The latter relates to the interest 
which the defendant had, or was to have had, 
as a partner with the owner in the profit or 
loss which might have accrued in a trade 
which was to be carried on between the port 


~ of New-Orleans and Mexico, in tobacco, &e. 
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The probable advantages of that trade ap- 
pear to have been, so far as the supercargo 
was interested in it, a principal part of his 
capital in the partnership, entered into be- 
tween him and the master, and was, in all 
probability, communicated to the latter. It 
therefore is applicable to the dispute between 
the parties to this suit, as exhibiting, in some 
degree, the fund of the defendant on which 
the partnership seems to have been based, 
and was properly admitted in evidence. 

The principal facts necessary to be con- 
sidered in the decision of the cause, as they 
appear by the testimony, are these: 1. The 
alleged partnership is proven; 2. The amount 
of profit on the return in medicine is esta- 
blished, and forms the largest item of the un- 
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East’n. District. 
March, 1826. 
PY 
HazaRD 
VS. 
Boyp. 


settled accounts of the partners; 3. The sums% 


credited to the plaintiff for money gained by 
carrying passengers, seems not to have'been 
allowed by either of the owners of the vessel : 
Huntington, the first proprietor, and Young, 
the second, both deny the authority of the 
supercargo to make that allowance to the 
captain or master. 4. The item of forty-seven 
dollars charged to the plaintiff, appears to be 
erroneous: 5. No vouchers are produced to 
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East’n. District. Show, that the master of the brig laid out the 


March, 1826. 
LP Aw 
HazarRD 


Boyp. 





sum of fifty-three dollars and fifty cents, for 
the benefit of the vessel. ie 

The right of the plaintiff to more than one 
sixth of the balf of the profits made on the 


sale of medicine, is denied, it being agreed 


that Doctor Purnel, who was concerned with 
him, was entitled to one half of the profits; 
the remaining half, it is contended by the 
defendant, ought rightfully to be divided be. 
tween him and the owners of the brig, giving 
to the latter two thirds, alleging that he pur. 
chased said medicine with their funds. This 
disposition of the profits would probably be 
correct, if this kind of traffic thus entered into, 
comes within the lawful scope of the trade 
intended to be carried on by the owners, 


The only article of commerce expressly men 
‘tioned, is tobacco, to which is added &¢, 


Under this &c. we cannot believe that the 
supercargo was at liberty to become an apo 
thecary, and as such bind the owners, fot 
whom he conducted ordinary commerce, by 
contracts for the purchase and sale of drugs 


and medicines. The circumstance of the 


purchase in the present instance, having been 


made with their money, cannot alter the case. 
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Jt is believed that this adventure, both as to East’n. District. 


March, 1826. 


profit and loss, belonged exclusively to Doctor - ~~ 


Purnel, the witness and the parties to this 
suit, and consequently, that the plaintiff i is 
entitled to one fourth of the profits, | which is 
shown to be about 400 dollars :: to. ‘this sum 
must be added forty-seven dollars, erroneous 
charge against him. As the credit allowed 
on account of money paid by passengers, 
seems not to have been tolerated by the 
owners of the brig, we are of opinion that it 


‘ought to be deducted from the credit side of 


the account rendered by the defendant; giving 
the plaintiff the one fourth of the profits on 
the adventure in medicines, and crediting him 
by the sum improperly charged. There ap- 
pears to be due to him 461 dollars, from 
which must be deducted 227 dollars im- 
properly allowed to him for passage money, 
and 111 dollars and 11 cents credited thereon 
in-his account, leaving a balance in favor of 
the plaintiff of 122 dollars and 89 cents, for 
which we are of opinion he ought to obtain 
judgment. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the parish court 
Vou. 1v. (N .8.) A5 


HazarpD 


vs. 
Boyp. 
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' Basv’n. District. be annulled, avoided and reversed; and itig ; 
further ordered, adjudged and decreedythat | - 


the plaintiff do recover of the defendant the _ 5 
sum of one hundred and twenty-two dollar | 
and eighty-nine cents, with costs in. botlf 


courts. ane 


Hoffman for the plaintiff, Slidell for the 7 
defendant. a 


— 


GARDERE vs. FOUCHER & AL. 
4%) 
Apreat from the court of the second distriet. 


A suit dismis)s Martin, J., delivered the opinion of the . 


sed, is the same 
asifit had never COUFT. 
been instituted. 





The petition states, that the defendant 


A vendee,who Foucher, by a notarial act, to which the de 


is not evicted, 


payment of the 
purchase money 









fendant Avart and the plaintiff were parties, 
conveyed to the plaintiff'a lot of ground, in the © 
city of New-Orleans, in exchange for a plan 
tation in the parish of St. James, having a front 
of fourteen arpents, on the Mississippi, withan 
indefinite depth, or rather the depth stated ip 
the plaintiff's title; with certain slaves, cattle, 
implements of agriculture, and improvements. 
And the defendant Foucher, in consideration 
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| of said exchange, promised to pay the plaintiff aot District. - 


$34,400: viz. $6,000 on the 24th of October, LY 


and $6,000 on the same day in 1826; and the 
defendant Foucher gave accordingly his pro- 


_ missory notes, endorsed by the defendant 


Avart; and the defendant F oucher, besides 
mortgaging the premises, agreed to give fur- 


_ ther security, by a mortgage of ten additional 


slaves. 

That afterwards, the defendant Foucher 
conveyed one undivided half of the said land, 
slaves, &c. to the defendant Avart, who is now 
in possession thereof. 

That two of the aforesaid notes are payable, 
and duly protested, and the mortgaged pre- 
mises all liable to be sold therefor. 

The petition concludes with a prayer for 
judgment and sale. 

The answeravers, that the plaintiff has never 
complied with the conditions of the contract 
of exchange; and has not put the defendants, 
or any of them, in possession of the whole 
depth of the land given in exchange; that he 
has no title to any part of the premises 


7821, $5,400 on the 12th of May, 1822, $5,600 G*®P?=== 
| onthe same day in 1823, $5,600 on the same’ Fovemmn & at 
day in 1824, $5,600 on the same day in 1825, 








Bast’n, District beyond the fortieth arpent, the balance 
~~~ the property of the United States, who 
GaRPERE since the exchange, sold part thereof to he 

Fovewen &at man and Gaiennié, who have sued one of the — 
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defendants, and threaten to sue the other, | 
There was a verdict and judgment for the 
plaintiff, and the defendants appealed. 


The record shows that Gaiennié’s suit wag 
dismissed, it is therefore as if it had neyer 
been instituted. The vendee is consequently 
undisturbed, and cannot resist the vendor's 


claim for payment. The vendees were putin 


possession of the front of the land, and this : 


possession extends to the whole depth sold, 


while there is neither adverse possession, or 


eviction. 


It is therefore ordered, adjudged, and de. 
creed, that the judgment of the district court _ 


be affirmed with costs. 


Watts & Lobdell for the plaintiff, Canon for 


the defendants. 
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¢ es District. 
PARHAM vs. MURPHEE. as 
, ; : A PaRHAM 
“Appeat from the court of the third district. vs. 


ty 


MvuRPHEE. 
+ 


Porter,’ J., delivered the opinion of the The authority 


of an attorney 


court. This action was commenced by at- t law, cannot 


a disputed 

tachment, and the defendant pleaded in while he acts 

i : + within the lim- 

abatement, that the affidavit on which the its of his duties. 

But it makes no 

writ issued was not sworn to by the agent of part of them to 

swear to the 

iti , fact hich 

pe. petitioner. a= suena 

The affidavit appears to. have been made ne ; 

aie : power o 

by the attorney at law of the plaintiff, and it attorney execut- 

ed before a jus- 

is contended : tice of the peace 

' : in another state, 

Ist. That the court will not permit the au- is not a record 

ity of attornies regularly admitted t Cc cisonetlon: toi 

thority vale z gu : » ais ¥ der the pol of 
tice, to be contradicted, unless on affidavit. congress. _ 

d. That the agent was duly ointed ashen pies 

~ P A 8 Oy app _— 5 Eicieochtlince of 

and legal evidence was offered of the fact. title to it, but 

: not evidence the 

3d. That the possession of the notes sued possessor is act- 

ing for a third 


on, is sufficient evidence of authority to bring patty. 
the action, and every thing requisite to bring 
it legally and effectually. 

I. The court will not permit the authority 
ofan attorney at law to be disputed, while 
acting within the limits of the duties which 
his profession imposes on him. The moment 
he goes beyond them, the presumption which 
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Param 
vs. 






East’n. District. attaches to the regularity of his conduct, wail a 
March, 1826. bs : 
w= the authority under which he acts, ceases, 


MurrHee- make affidavits on which a writ of attachment 
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is not a part of the duty of an attorney at lawig 










may issue. As such his oath is insufficient 
The statute requires the proof to be made by 
plaintiff, his agent, or his attorney in fag 
Alets of 1817, 26, sec.2; 1 Mart. Dig. 518, see, 

II. The evidence of the agent’s appointment 
is said to be furnished by a power of attor! ; 
ney executed in the state of Alabama. On the — 7 
face of it, the instrument purports to be sign. We 
ed, sealed and delivered in the presence of A. 
W. Bell, justice of the peace. The clerk of 
the county court of Franklin, in that state, 
certifies that A. W. Bell, was an acting jue 
tice of the peace at the time of taking the ac | 
knowledgment, and that full faith and credit” 
should be given to all his official acts, as such, } 

A certain James Davis, who styles himself } 
judge of Franklin county court, certifies that | 
Nafford is clerk, that his attestation is in dué } 
form of law, and that full faith and credit 
should therefore be given to his official acts, ) 
as such. ; j : 

This is neither a record nor a judicial pro- | 
ceeding of another state, it is consequently 
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‘got embraced by the act of congress of the Rantn, Dice 
sth. May, 1790. Itis not the record, nor ex- vw 
gmplification of an office book which may °4*34* 
be kept in any public office of a state not ap- M°*?#** 
ing to a court; it is therefore not in- 
by | oded within the provisions of the act of 
| 1804, supplementary to the act prescribing the 
7} mode in which the public acts, records and 
rent judicial proceedings of another state shall 
ton | be authenticated. Ingersoll’s Abridg. 1825, 

| 100, 299 ; Woolsey vs. Paulding, 9 Martin, 294. 
gt d We think the power was not legally proved, 





























fa, | and we pass to the third and last ground. 
c of lil. That the possession of the note was suffi- 
ate, cient evidence of the agency. The notes are 





jay | not endorsed by the payee, and if the fact of 
possession were sufficient to establish the 


aCe 
di | agency, it was almost unnecessary to provide 
ch, | % our law has done, how attornies in fact 


} should be constituted; for in the greater num- 





ber of cases, acting in the character of agent, 
In@ | Would be sufficient to establish the authority 
dit | 'odoso. Possession of notes and obligations is 
1g, | prima facie evidence of title to them, but 
| not evidence the possessor is acting for a 
nil third party. The enumeration in our civil 
code of the various ways in which the contract 
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East’n. District. of mandate is formed, seems to exclude the ] 
or idea that it is to be presumed from the mej } DU 


Paruam fact of possessing the thing which forms the |} ‘9s 
Monraee. object of the mandate. None of the write } 
we have been able to consult, who treat onthe | 


subject of agency, consider possession ag eyj. | , 


dence of authority; on principle, we see no | 0 
ground to consider it such. Livermore a tri 
Agency, vol. 1,36; Pothier Tratté du Mandat, 29 pr 
a 36 ; Civil Code 420, chap. 1. | no 
i dis 
It is therefore ordered, adjudged and de. Za 
creed, that the judgment of the district court col 
be annulled, avoided and reversed; that the | tie 
attachment granted in this case be dissolved, 
and that there be judgment of nonsuit; the 





plaintiff paying costs in both courts. 


Hiriart & Eustis for the plaintiff, Preston for | 
the defendant. 
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East’n. District. 
, March, 1826. 
PONCEN'S EXECUTORS vs. POYDRAS’ EXECUTORS. “vw 
Doncan’s 
BXECUTORS 
Appeat from the court of the fourth district. poynaas’ 
EXECUTORS. 
vie Martin, J., delivered the opinion’ of the gain co"s 
no | court. The defend&nts appealed to the dis- Pi, e's 
® 4 trict court, from a judgment of the court of wei 
28 probates ; this appeal was dismissed, and they 


now seek the reversal of the judgment of the 
district court. 

They assign as error apparent on the re- 
cord, that after, on the return day, both par- 
ties had appeared, the defendants and appel- 
lants moved for leave to amend their answer, 
by filing a supplemental one; and the case 
being argued, refused to receive any part of 





the supplemental answer, except so much of 
it a8 pleaded prescription; and afterwards 





the court sustained the motion of the plaintiffs 
and appellees, for the dismissal of the appeal. 

2. That the judgment of dismissal was not 
signed by the judge. 

3. That the definitive or final judgment re- 
fers to no law, nor does it contain any of the 
teasons on which it is grounded. 

VoL. tv. (N. s.) 46 
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East’n. District. 
March, 1826. 


Pry 


Duwean’s 
EXECUTURS 


vs. 
PoypRas’ 
EXECUTORS. 
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4. The grounds of the motion to dismiss. § Ht 
appeal, are, that, < 

I. No statement of facts or ae 
required by law, appears. a aes 

Il. The copy, not the original petition Tee 
appeal came up. 1, 
III. Neither the petition, nor the jie | 



















order, shows the court to which the appealis } thee 
taken. ike ain 
IV. The sheriff’s return is on the citation, | this¢ 
not on the petition of appeal. H. part) 
On the 23d of November, the appeal isdis } ft 
missed, for the causes above stated, but the } gree 
entry is not signed by the judge. be a 
On the 25th of November the judge en- } case 
dorsed and signed, on the back of the peti J gordi 
tion of appeal, an order for the dismissal of payii 
the appeal; but this order makes no mention | Di 
of the grounds on which it was given. fend: 
We are of opinion the district court erred, 
in dismissing the appeal from the court of 
probates. ] 
A motion to dismiss an appeal is, in the ap- Ay 
pellate court, what a plea in abatement is in © 
that of the first instance. It is a dilatory ex | Pe 
ception, and ought to be made in limine litis, | cour 


it comes too late afterwards. 












the 


ee { 
4 } rards prayed for a dismissal. 


as 


Vof 


res | 
| - thecourts of appeal tried the case de novo, and 
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ered it to proceed in the case, and after- 


| We think the district court did not err, in 
J sewing to allow the supplemental answer, 
‘except that part which alleged prescription. 
-|tis true, under the territorial government, 


qimitted evidence not offered below; but 
this could not give an absolute right to either 
party to change the pleadings. 


“It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and the 
case remanded for further proceedings, ac- 
cording to law, the plaintiffs and appellees 


| paying costs in this court. 


Duncan for the plaintiffs, Seghers for the de- 
fendants. 


—>— 
BAILLY vs. ROBLES & AL. 


Appeax from the court of the first district. 


‘Porter, J., delivered the opinion of the 


court. 
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1 i ere the appellee, in the district court, East's. District. 


March, 1826. 
Py 
Duycan's 

EXECUTORS 

. 8. 
PoyprRas’ 
EXECUTORS. 


Facts com- 


. ° ° municated 
This action is brought to reCOVET the ilies po 


the attorney in 


back the sum of $1000, which the plaintiff nis professional 
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pamteiei paid at Refugio, in Mexico, to the defendants 
March, 1826. M : ’ 
wrv-~~ on account of a bill of exchange whiehihe 


mamas had sent them in discharge of a debt preyj- | 
Rontzs & AL ously due. The petition avers that the bil] | 


character, can- was paid to the defendants, and that conse, 


not be given in 


pridence byw, quently they are bound to refund the 


he does not re- received by them, on an allegation that it had 


ceive a fee. 


If the point not been taken up by the acceptors. 


really at issue 


was not contest- . ° 
od in the wa, The defendants in their answer aver, that 


below, and the the plaintiff was indebted to them, according 


evidence is not 


satisfactory, the tg an account annexed, in the sum of $2398 
supreme court 


will remand the 50 cents, and that he has only paid the sum 
of $2000. They pray judgment in reconyen- 
tion for the balance. 
The court below gave judgment for the 
plaintiff for $1000, from which judgment the 


defendants appealed. 


The first question presented on the record, 


is the correctness of the decision of the judge 
a quo admitting the testimony of an attorney 
and counsellor at law, to facts communicated 
to him by the defendants in his professional 


character. We think the judge erred in re- 


ceiving him. His deposition begins by a 
declaration that one of the appellant’s called 
him into her house, and told him, that she 
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was about having a law suit, and wished <his East’a District. 


advice. The ‘facts communicated to obtain 
this advice cannot be related by the attor- 
ney; nor does it at all alter the case that 
she did not afterwards employ him. He 
might if he had chosen, refused any communi- 
cation until a fee was paid: but as he thought 
fit to be consulted without it, he may have a 
claim for his services; but he has no right to 


disclose her secrets. A contrary rule would 


enable the members of the bar to draw 
from persons about to be involved in litiga- 


‘tion, facts the most important to their inter- 


ests, and then threaten them with a disclo- 
sure unless they consented to such compen- 
sation as the attorney thonght fit to affix to 
his services. For the honor of our profes- 
sion, we hope and believe, there are few 
members of it who would act in this way. 
Some, however, might, and at all events it is 
best not to lead men into temptation. 
Towards the close of the argument in this 
court, the matter in dispute between the par- 
ties, was narrowed down to an enquiry whe- 
ther the sum claimed by the defendants for 
goods sold and delivered, and that which one 
of them had paid as surety for the plaintiff's 


March, 1826. 
a ad 


Batty 
v8. 
Roses & AL. 
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East’n, District. nephews, had been settled by the plaintiff, or 
~~ whether the latter sum only had been dis- 


charged. It is pretty evident from the course 


Rosuzs £41. the cause took in the court below, that it 


was presented there for decision on different 
grounds. Notwithstanding this, if the eyj- 
dence enabled us to pronounce with conf. 
dence either way, we should not hesitate to 
give final judgment; but it does not, and we 
think justice requires the cause should be: re. 
manded to enable the parties to meet on this 
ground in the court of the first instance, and 
_ produce further proof. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and that 
the cause be remanded for a new trial, the 
appellee paying the costs of the appeal. 


Hennen for the plaintiff, Morel for the de- 
fendants. 
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East'n. District. 


SLOAN & AL. vs. ADAMS. March, 1826. 
POY 
oso Stoan & au. 
_ Appeat from the court of the fourth district. Pe oe 


J. deliver d e ini On a question 
Maatin, J., ed the opinion of the | 0» ® question 


court. Fraud is the principal point at issue jury find for the 


efendant, and 


in thi y i ice: i the court t 
in this case. It was tried twice: in the last e rmeth ea 


the jury found for the defendant. The plain- the cause will be 
% remanded. 
tif made an unsuccessful attempt to obtain a 


new trial, and appealed. 


As we are unable to adopt the conclusion Js 
ef the jury, we think it our duty to support the : 
application for a new trial. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 
be annulled, avoided and reversed; the ver- 
dict set aside, and the case remanded for 
a new trial; the defendants and appellees 
paying costs in this court. 


Porter for the plaintiff, Morse for the de- 
fendant. 
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East‘n. District. mature 
March 1826. RIEFFEL & AL. vs. BOISSIERE. 
Pw correc 
Rrerren & av. 
Oe a Avreat from the court of probates, of th, It i 
parish and city of New-Orleans. 
| creed. 
Joon eet! = Porter, J., delivered the opinion of th} — P 
; ; : re 
tntie pew court. This appeal is taken from an orderg 
ventory. defenc 


the judge, homologating the inventory mak 
‘by the executor. We think it is takenty V 
soon, for relief can be given after final july 
ment. 


It is therefore ordered, adjudged and de 
creed, that the appeal be dismissed, with 
costs. | 


_ Seghers for the plaintiffs, Morphy for the 
defendant. 


— —— 


SPENCER vs. LAMBERT. 


‘Appeat from the court of the third district 


An appeal Porrer, J., delivered the opinion of the 
cannot be taken r : per 
from a decision Court. This appeal is taken from a decision 
refusing to sus- P i 7 
tain exceptions of the judge a quo, refusing to sustain excep 


eee ions filed to the petition. We think it pre- 











of the 


of the 
der 


| creed, that the appeal be dismissed, with cost. 
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mature, as the error, if it exists, can be East’n. District. 
March, 1826, 


corrected after final judgment. wis 


SPENCER 
vs. 
LAMBERT. 


It is therefore ordered, adjudged and de- 


Preston for the plaintiff, Woodruff for the 
defendant. 


(Vor. tv. N. s.) 








